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CORAM:

The Hon'ble Mr. ~ N. V. KRISHNAN, ADMINISTRATIVE MEMEER

f

The Hon’ble Mr. Ne. DHARMADAN, JUGICIAL MEMBER

Whether Reporters of local papers may be allowed to see the Judgement:fw
To be referred to the Reporter or not? WO :
Whether their Lordships wish to see the fair copy of the Judgemeht? W0

To be circulated to all Benches of the Tribunal 2 ) 9

PO

JUDGEMENT

ZS

SHRI N. DHARMADAN, JUDICIAL MEMBER
| The‘applicant is a retired Railway servant. His
grievance‘is.simplé. it pertains to the allotment of poét
retirémenﬁscomplimentar§ privilege passes from the Railway
Administration'considering his past service under Rule 8(2)
read with schedule IV of the Raiiwgy{?ass).Rules, 1986. ,
2. The applicant after a long service under the Railway
Administration retired on 31.7.1988 as a Group 'C‘ Officér.
He was drawing the ‘scale of Rs. 825-1200/-. He submitted that
E he is eiigible to get two sets of post retirement privilege
.passes under the Rules. Since the required numbe? of passes
were no£ issued to him he was forced to undertake the journey
from Ernakulam to Howrah by Cochin Gauhati Express on

© 21.2.1989 and returned on 28.2.1989 after purchasing tickets
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paying full fare. Thus he has incurred a loss of Rs. 374/-

towards the ticket charges which he is entitled to be
reimbursed by the Railwaye |

3. Accordingly he filed this appliceétion for the
refund of Rse 374/~ in view of the denial of the privilege

pass towards his journey to Gauhati and for a direction

to the respondents to issue post retirement complimentary
passes to the applicant in terms of Rule 8(2) read with

Schedule IV of the Railway Service (Pass) Rules 1986.
according to the respondents{ -

4. - The decision sdepends on the interpretation of the

‘Rule. 8(2) Schedule IV clause (iv). It reads as follows:
"Retired Rallway Servant$ who were officiating
in higher grades at the tlme of retirement shall
be granted pass of the same class and number to
which they are entitled in their substantive-
appointment provided that a permanent railway
servant who has been officiating in a higher
post continuously for three years or more on
the date of quitting or resigning or retiring
from service may be treated as if he has held
the officiating post in a substantive CdpaClty
for this purpose.”

S5e . Under the provision of this Rule, the applicant
will have to establish that he was officiating in a higher
grade i.e. Group 'C' in the scale of ks. 825-12000 and ‘that

he was continuously occupying that post in the'same

for three years
Cdpac1ty/before his actual retirement from service as if
he has held the offlc1ating post in a supstantive capacity

for this purpose The agpllc;nt's case does not fall within
this clause.

6o .. Admittedly the applicant was promoted to Group 'C*
post having a scale Of Rse 825-1200 as per AnnéXure A-1
office order Noe. P(RR)NO- 94/87, F(S)524/111/RR/Review
Vol.II dated 16.16;87. This order éhows that the applicant
WAS BOIAXKED.XHK x promoted as Head Waiter, in the scale of

Rse 82541200 wWeeoefe 16.49.87. The promotion order indicates
that the posting was only provisional anq;wgg-allowed_to
continue in that capacityvon‘a temporary measure until:

further directions. He retired from service on 31.7.88.
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7  The applicant contended that even though he was
promoted provisicnally as per~Annexure-i to -the post of
ﬁead waiiervhe“wasnoccupying a substantive~vacancy till
hiéwretiramentf_'Thereﬂis.go order treating-his .posting.
in an officiating-capacitye win service according--to--him
there are  only t@0¢types of posting vizwAteﬁporaryvand
permanente. He submiﬁted that ‘since he was posted as-
Head Waitsr in a subStantiVe‘CapaCity,“he.is entitled to
two sets of pass under Rule 8(2) read with Schedule iﬁ
of the Railway Se:vant {Fass) Rule 1986. I .

8e . The respondents éontended‘that the applicant was
promoteé to the post of Head Waiter.only temporarily
éndyhe officiated in that post for about ten monthse

He was not régulérised in that post. Therefore he was-
not a'reguiar Group"bi'servént.with more than 25 years
of service in ﬁhelRailwaym He is not éligible to get

" two Sets of post retirement benefit passes annually.
They furkher submitted that even if it is admited for
arguments sake that the applicant had been promoted
regularly on 16.9.87, he has not put in the

minimum peripd of‘service«for the entitlement of

the benefit of two sets of pésses in the light of the
Railwavaoardﬂs letter dated 20.11.89 produced as
Annexure R-2 along with the additional counter affidavit.
In anyvqase,Aacéording to the respondents, the apglicant
is not eligible for two sets of passes as claimed by him
under the.existing rules and regulations.

9. - In Annexure R-2 Railway Board's letter, there is
detailed discussion with regard to the eligibility of
post retirement passes to temporary railway employees
who retire from service without completing the full'term.‘

The relevant portion of Annexure A-2 is extracted below:

"Ministry of Railways have accordingly decided
that full benefit of post retirement passes
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as to their number and class, may be given to those
Railway employees who are eligible for the deemed
benefits after working for two years after regular
promotion in the grade. 1In cases, however, Of those
“employees who are officiating in the grade without
regular promotion, i.e. o ad hoc basis, benefit will
accrue after three years of officiating service as
hither to fore." ‘

9. ~In this'caée the contention of the applicant that
even if the Railway employee who.ha?e worked in. a Group ‘C‘
post for a‘period of ten months should be considered to be
an officer eligibile for two sets df,pass_under Rule 8(2)
read with scheduie IV of the Railway Servants{Pass) Rules
1986 cannbt,bé accepted.

10 Générally an officiating appointment is being made
tovthé'posﬁ held by some othef person.(See_Lashkar Sing V.
Munigipal Corporation of Delhi, 1978 SLJ 695). Such
»appoingmént may be for a fixed period or for indéfinite
period, but'thé nature'of.the appointment.is‘of temporary
charécter.'dfficiatiﬁg Service! in a permanentvpost_is also
heid-to,be-tempofary sérvice'by the courts.\It-is ture that
the applicant was ﬁQt‘SpeciﬁicallyJaprinted in an
officia;ing cap§city in the prémotedbgést bf Head Waiter
But admittedly he was not appoin;edlé'thevpost.in_a regular
manner. Annexure-I,on the other hand, shows that he was
poéted in the pfomoted post only as a temporérva§5153; _.
'ﬁe;had notvccmpleted two years in the promoted post as
'envisaged in Annexure-2 letter of thevRailway-Soard issﬁed
- in this behalf.--This letter applies to the dase of the
-applicante He_hagvnot challenged this letter,,éut hé
afgued'that this letter issued by the éoard should be
ignored. I® am not inclined to éccept ﬁhis argument of
the applicant.

11. In the light of the aforesaid clear provision

- contained in Annexure R-2 letter read with Rule 8(2),



the applicant ha_s no case and i{: is 'only t0 be dismissed.

Accordingly, I dismiss this application as devoid of

any substances

Ml

{Ne D
MEMBER (JUDICIAL)




Shri NV Krishnan, Administrative Member

12 1 agree with the conclusions of my learned

brother, though for somewhat different reasons.

R

13 I am of the vieuw that the application can
bé_rejected in terms of the conditions set out in
Schedule-lvlof.tha Railway Servants (Pass) Ruies, 1986
(Ext.R1) - Schedule, for short, - without cal;ing-

in aid the lett;r ¢ated 20.11.89 of the Railway

Bﬁard (Est.RZ). fFor, it is clear that the ExtrRZ
l;tter has eFFact only from 20.1.89 as}ﬁentioned in
‘pérafS thereof, uhi;e the appliéant's entitlement

;é retirement pass arose on fhe date of his retirement,

némely on 31.7.88.

14 As seen from para- 4 of the appl@cant's'
rejoinder, he has souéht to make a distinction
between promoting a person on an oFFiciating
bgsis and promoting him temporarily. Ouring

the course of arguments, he relied upon the

(2
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xporx¥ke definition of the expression "officiating"
in para 33 of Rule 103 of the Indian Railuay Establishment
Code which reads as follouws:

"33, Officiating means the railway servant
officiates in a post where he performs the
duties of a post on which any other person
holds a lien or when a competent authority
appoints him to officiate in a vacant post
on which no other ralluay servant holds llen"

15 The contention of the learned counsel is that
the exprgssion "officiating® used in clause IV of the
third column of the schedule extracted in para 4 of

my learned Eﬂother“s judgment, - clause for short -
should be construed only in accordénce with thisl
definition. He contends that Annaxﬁre A1 order by
which the applicant was temporarily promoted ésHead
Waiter/ Head Bearér does not'indicate that any person
had a lieﬁ on thoée vacancies. {n the contrary,
Annexure A1 state that the appiicant-and others are
pasted against 24 new posts of Head Waiters/Head Bearers
in the scale of B 825-1220. Further, Annexure A1

does not apbﬁint the applicant on anm officiating basis
to the post of'Head Waiter/Head Bearer. Therefore,

it is_claimed that it is not an officiating promotion.
He should, tﬁerefore, be deemed to be substantive for
the purpose of thatclause.

16 LL; I am.of the view that this contention has to

be repe lléd because the definition in Rule 103 on.

'S
which the learned counsel relies upon,uwith the uell

-/

known phrase " Unless there is something repugnant

in the subject or context, the terms defined below
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are used in this Code in the sense herein explained".
No'doubt, there is no definition of the expression
ﬁofficiating" in the Railuay Servants (Pass) Rules, 1986.
Apparently, thére is no provision either that the
expression not defined in those‘Rules, will be construed
asfdefined the Indian Railuay Establishment Code.
NeQertheless, it makes sense to interpret the éxpression
inithe light.bf ﬁhe Hefinition given in the Indian
Ra%lway.Establishment Code. Yet, I am of the viseu

that in the context in which the expression "officiating "
is used in Clause IV in the 3rd column of Schedule IV
(Ext.R1), it has‘to be interpreted in contra-distinction
uifh the expression 'substantive!. Thus, every person
who is not‘su?stantive has to be treéted as officiating
fof the purpose of-this clause, irrespective of whether
his appointment is on an officiating basis conform;ﬁg

to the definition of para 33 of Rule 103, or otherwise.
17 This intérpretation alone will give meaning
tq;that clause. Otherwise, it can be argued)equally
Forcéfully'that since that clause does not make any
reference to temporarily promoted officials its provision
would not.apply to that category at all. That would

be an abéurd situation. Hence, the expression®officiat ing"
in thatAclause‘merely means a person appointed in any
capacity other than substantive.

18 The learned counsel®s argument that confirmation

is now made only in one grade and confirmation has been

. 09.'
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>diSpensed with in other grades and hence such an interpre=-

‘tation is not possible does not s tand scrutiny for, it is

clear from the Ext. R2 letter of the Railuéy Board that the
concépt of confirmationAin each grade has been done away
with only Qith éFFect from 20,1.89 and not earlier.
Annexure-R2 letter really explains how that clause in

Schedule IV should be interpreted after the decision to-

'do away with the confirmation in every grade uwas taken

from 20,.1.89,
19. ~ That Ext, R2 circular does not apply to the
facts of the case, The case of the applicant has to be

disposed of only in terms of clause (iv) of the third

‘column of Schedule 1V, Exbt., R1. Under that clause,

he cannot be treated to have held the officiating post of

‘Head Waiter/Head Bearer in a substantive capacity for the

purpose of getting the benefit of the provisions in that
elauge as. he has ﬁdmittedly,rendered less than 3 years
officiating service on that higher post, Accordingly,_
he‘is ﬁot entitled ﬁo the relief claimed by him, Hence,
his application is liable to be dismissed,

=

: (N.V.Krishpan)
Administrative Member
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In the result this application is only to be

dismissed. Accordinly we dismiss the s3me, but without

M et v s

(Ne DHARMADAN)
MEMBER (JUDICIAL) ADMINISTRATIVE MEMBER

any order as to costs.



