IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH -

0. A. No. 390 ' _ ‘
KXKX K& 1991

o2
- DATE OF DECISION i 1-1’“’1992

"

‘Shri V. Ravindran

Applicant (¥ ‘

~

Shri m.R. Rajeﬂdran Nair - Advocate for the_App”cant (gs

Versus

Unxon of India, Ministry of
Urban Development, New Delhi
and 2 others.

Shri C. Kochunni Nair

Respondent (sj‘

CORAM :

The Hon'ble Mr. NeVe Krishnman = Member (Administrative)
and : ,
The Hon'ble Mr. A.V. Haridasan - Member (Judicial)
1. Whether Reporters of local papers may be allowed to see the Judgemem7 =
2. To be referred to the Reporter or not ? / S A
3. Whether their Lordships wish to see the fair copy of the Judgement ? /N
4. To be circulated to all Benches of the Tribunal ?

JUDGEMENT

( Hon'ble Shri A.V, Haridaéan, Judicial Member)

The applicant is a member of a Scheduled Caste.

He joined the service of Government of India Press,

‘Koratty, on 22.9.1979 as a Peon. UWhile working as a

Peon, in the.year 1984 he was selacted’after trade test_

and was included in the panel for appointment to the

)

post of Bindery Assistant tawardé‘sn% direct recruitment

quota and the applicant was selacted towards a reserved

vacancy. Though there were vacancies to absorb the

applicant and three other persons incldded in the panel
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even in the year 1984, the respondents did not fill up
the vacancies on the ground that there was a ban on
direct rgcruitmamt.~ When the applicant was waiting for
~lit’ting ofﬁthe ban for getting appointment, the Govern-
ment of India issued - -8 " directive to all the
establishments to Pill up the backlog vacancies by way
of. special drive Por recruitment ﬁf SC/ST candidates.
In the light of the abuwve directive, the applicant made
a representation on 22.8.1990 to the second respondent
requasting that he may be appéinted'as a Bindery Asgistant
on the basis of his selection in one of the existing
vacancias. To this representation, the applicant received
&he Annexure-lli reply dated 24.18.1990 expressing
- regret as it’was Aot : Pound feasible to accede to his
request. .Dne Shfi A. Rajendran, who was rank number one
| in the select list filed original application No.
O;A. 549/89 before this Tribunal for direction ﬁo the
respondgnts tﬁ appoint him to the existing vacanCy‘an
the basis of his selection. This original application
vas disposed ef by order dateé 18.10.1990 directing
the>raspandents to consider Shri Rajendran for appointment
to the post of Bindery Assistant within a period of two
months from the ﬁate of that order. The éantention of
the respondent before the Tribunai that there aas a ban

’ ' T of

on recruitment was not accepted. Coming to knoy about

t_—"

the decision of the Tribumal in the case of Shri Rajendran
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the applicant on 20.12.1990 made a representation before
the second resgomdent that since he was algso selescted
along uwith Shri Rajendran and was selected towards a

post reserved for the SC candidates, extending the benafit
of the judgemeht in Shri‘Rajend:an's case, he may also

be appointed as a Biﬁdery Assistant. To this representation,
the applicant received a reply informing him that the
‘Ministry of Finance_had decided tﬁat thevjudgament should
be implemented in favour of Shri Rajendran only because
the Central Administrative Tribunal has given weigﬁtaga
-to his being handicapped deserving relaxation and,
therefore, it was not possible to appoint the applicant
as a Bindery Assistant on the basié of the decision of
the Tribunal in Rajendran's casa.: In this background,
the applicant hes Piled this application undsr Section 19
of the Administrative Tribunals'Aét praying that on the
basis of his selection and inclusion in the pansl in

1984, the respondents may be directed to appoint him as

a Bindery Assistant from the date of occurrence of
vacancy with all consequential benefits. It has been‘
averred . in the application that while the respondents
did not appoint the applicant and the other persons
‘selected toQards direct recruitment quéta on the ground

that there was a ban on recruitment, they had filled
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several posts of Bindery Assistants with effect f:om
by pramotion

20.3.1989/and that this is opposed to the provisions
contained in the statutory recruitment rulea. It has
alsc been averred that the rejectioﬁs of the aéplicgntﬁg_
representation for consideration for appointment to the
reserved post to which he '‘was selected in the year 1984,
was without application of miﬁd and the actien af the
respondents-in denying appointment to the applicant as

a Biadery Assistant is violative of statutory rules

and his fundamental rights.

2. In the reply affidavit filed by the respondents,
the-fﬁct that the appiicantvuag selected to the post of
é Binaerylﬂésistant against a direct recruitment vécaney
reserved for SC is admitted. The non-appointment of
the applicanf to that pﬁst on the_basis of his éélection
is sought to be justified on the groudd that there was
a total ban on récruitment by orders of the Government

- of India issued on 3.1.1984 uwhich uas exténded from
time to time. The case of Shri Rajendran‘has been
sgught to be distinguished on the ground that Shri
Rajandban, apart from being selectéd élung with the
applicant, was a person phygically ﬁandicapped and
this has also Qeighed with the Tribunal in directing

that he should be appointed.

3. | We have heard the arguments of the counsel
on either side and have alsg carefully gone through

the documents produced. Now that the respondents have
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ﬁaye admitted that the applicant was sélected for
appointment to the post of a Bindery Assistant in the
qirect recruitmeqt guota in the reserved vacancy, the’
question to be considered is'uhether tﬁe inaction on
the part of the réspdndents which resulted in his not
being appointed from the year 1984 ocnuards is justified.
The applicant has averred in the application that while
according to recruitment rules, 50% of the vacahcies

in the cadre of Bindery Assistants are to be filled by
direct recrbitmant and the remaining 50% are to bé
filled by promotion and that the fespdndents have with
effacﬁ from 30.3.1969 filled up several posts of
Bindery Assistants by prbmotian without'appointing
those who have been selected towards direct recruitment
quota. . This avefmentkis nct disputed. Tﬁe case of

the respondents is that the ban on recruitment extended
only to direct recruitment. In.G.A. 549/89 Piled by
Shri A, Rajendran against the respondents complaining
against the inéctian of the reSpoﬁdents in appointing
him as Bindery Assistants, the respondents raised the
same contentions. But by judgement dated 18-10-1990

to which both of us uere parties,. this contention was
rejected and thé respondenfs were directed fo consider .
Shri Rajendran for appointment as a Bindery Assistant
on the basis of his sélection and inclwsion_in the panel
with effect from 20.3.1989, the date on which two

vacancies were filled up by promotion, if he was found

o

“..‘C..s



L14
4}
*e

suitable for appointment treating tha bam, if any, did
not apply in that case. Re jecting the arguments of the
respondents that the bam extended to direct recruitmant

alone, we had observed in the above judgement as follows:e

"Accdrding to the relévant Recruitment Rules,
50% vacanciss of the Bindery Assistants are
to be Pilled by promotion and the remaining
50% is to be filled by direct recruitment.
In the guise of relaxing the ban for filling

up of vacancies only by promotion, it is not
open to the Governﬁent to dilute the Recruit-
ment Raleé framed under Articie 309 of the |
Constitution of India. Uhen Pilling up of
vacancies is permitted, then in making appoint-
ments to fill up the vacancies, the Recruitment
Rules have to be strictly adhered to. Therefore,
the administrative instructions contained in
Annexure R(5) permitting Pilling up of vacancies
only by promotion and barring appoiﬁtment
by di;;ct recruitment thus contravening the
Recruitmant Rules cannot be sustained bescause
Recruitment Rules which have got statutory
force cannot be madifiéd by.administrative
instﬁuttions; Therefore, we are of the viesuw
that there is no.msrit in the contention of

' the respondents that the spplicant though

became qualified for sppointment as Bindery

.
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Assistant in the year 1984, could not be

appointed because of the ban,"

The above observation is applicablevto the case of the
applicant before us also because the applicant and the
applicant in 0.A. 549 of 1989 uere both seslected for
direct recruitment at one eand the~séﬁe selectian. The
case of the respondents that the éppdintment ﬁf Shri
Rajendranruas on consideration that he was physically
handicapped and that was uhat weighed with the Tribunal
in directing his appointment is not fully correct. In
the order it was also observed that Shri Rajendran being
a handicaphed person, taking into account his long
experience as Bindary Rssistant, even if there existed

a ban, the respondents should have sought a relaxation
in his c;ae. Though this observation is peculiar to the
case of Shri Rajendraﬁ, it was not solély on this ground
that D.A. 549 of 89 was allowed. It was basically on
the ground that it is not open.ta the administration to
dilute the recruitment ruleé by issuing administrative
instructions that the application was allgwed. ‘Further,
as the apélicaat belangs to Q Scheduled Caéte and was
selected towards a reser&ed vacancy, in thié case as well
the respondents should have sought relaxation of the ban
in case the ban sﬁill existed. UWe are, therefore, of
the view that the applicent in this case also is
antitled_to the same reiief as was given to Sh:i Ra jendran,

the applicant in 0.A, 549 of 89.
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4. In éhe result, we allow the application and
direct the resﬁondents to consider the applicant, within
a period of tuo months from the date of communication

of this order, for appointment to the post of Bindery
Assistant on thé basis of hiSIpaesing the trade.teét

in the year 1984 towards the vacancy reserved for a SC
‘and to appoint him to that post;,if he is ?eund not
otherwise unsuitable with effect from 20.3.1989, the
dafe on uhicﬁ two vacancies were filled up by prqmotion,

as if the ban, if any, against such recruitment does

4, Therg-is no order| as £o costs. \S;LV///// q////
( A.v. waRTDASAN ) W\ ( N.V. KRISHNAN )

JUDICIAL MEMBER ADMINISTRATIVE MEMBER

not apply to this case.

11.2.1992
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