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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL -

ERNAKULAM BENCH

O.A. No. 389

RXBKREK 1989 .
p DATE OF DECISION_22=03-1991
K. Y_eSOdharan Applicant M
Mr. P.V. Mohanan Advocate for the Applicantjﬁ(
Versus
The General Manager, ‘Respondent (s) °

Southern Railway, Madras and 6 others

Smt. Sumathi Dandapani for  Advocate for the Respondent (s)
R 1 and 2 and M/s V. Ramachandran and T, Ravikumar

CORAM : for R 3 to 6

The Hon’ble Mr. S.P. Mukerji, Vice Chairman

bl ol

~ The Hon'ble Mr. N. Dharmadan, Member (Judicial)

Whether Reporters of local papers may be allowed to see the Judgementyel
To be referred to the ‘Reporter or not? ey

Whether their Lordships wish to see the fair copy of the Judgement7v~@

To be circulated to all Benches of the Tribunai? A%

JUDGEMENT

N. Dharmadan, M(J)

1]

The grading éf marks particularly Afcr
- viva - voce test under para 205 of the Indian
Railway Esta;blishment Manuai, éhapter—II;,for the
selection post of Assistant Personnel Officer (for
short APQ) in érou‘p 'B" service of the.Railway is

attacked as arbitrary, illegal and violetive of Article

14 and 16 of the Constitution of India.

2. The material facts of the case are not in

dispute. The applicant is a Senior Stenographer in

.
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the Railways. Annexure-III to VIII prove his meritorious

service. - He volunteered for selection as APO pursuant
to Annexure-I, a notification dated 11-8-88 issued by the
second respondent, éhief Personnel‘Of?icer, calling for
volunteers from Group *'C' staff, HeA&as allowed to

appear for written test held on 28-1-89 and he passed.

Before the examination he objected the letter Annexure IX

passed by the.secona respondent_permitting the ineligible
\peréons in the test like.respondents 3 to 6. This was
not disposed of. Thefapplicant's name was included in
the list (Anﬁexuré X) of persons qualified for viva-voce
. 'examination, which wésvconducted on 9-5-89 and 10~5;89.
The second fespondent,'who has some prejudice against the
applicaht'was the Chairman of the Seiection Committee. He
attended xx.two télephoné calls in the course of about 10
minutes while the'intéfview of the applicant was in
progress at 18-30 hrs. on 9.5.89. According to the
applicant, th&ugh he peffofmed wéll in the viva~§0ce
test, he was given only,13'mafks dut of 25, whibh is’
below the minimum of 15 marks. - Hence he failed in-spite
' of‘his ﬁigh marks-béth in written test and valuation

sf ser&ice recorés. Thus, according to the applicant
his faiiure'is‘solely due to pgrsonal aggrandisement of

the selection committee headed by the second respondent.

3. .j Under these circumstances, the applicant filed

this application challenging Annexure XI list of selected

coess/
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candidates issued by the second respondent on 15=-6-89.

Later he amdneded the application incorporating the

following additional reliefs also:

"(v)..to call for the records leading to
Annexure =2 (recruitment rules) and
set gside clause 205 (a) (iii) in so
far as it fixes a minimum marks of
15 for viva voce test (personality,
address;, leadership and academic
technical qualifications).

(vi) declare that the percentage of marks
fixed for viva voce in the selection
process uhreasonable and arbitrary and
violative of Article 14 of the Consti-
tution of Indigee.."

4. ‘ y The épplicant‘s case is simple and precise.
Admittedly, he is meritorious candidate eligible for

promotion to the post of APO for the past about 10

“years. He has 31 years of unblemished service and

only five years to retire. It appears that he is
appearing for thé promotion test successfully from 1983,
but so far he could not pPass through the hurdle because
" the minimum % '

of/bercentage of marks flxed for viva - voce test. Even

in the present test he was able to get more marks than

the minimum'requiréd for a pass, but the minimum percentage
pushed him down. ﬁ,,/

of the mafks‘ fixed for the viva voce test/ He scored
64,ou£vof 100; = 30 out of 50 for written test, 13 out
of 25 for vi§a¢voc¢ and 21 out of 25 for service récords.
”TPersdns:xxfwho scored less marks in the written test
werefselected and about 10 persons placed below him

in Annexure-X list of persons who were qualified for the

viva~<voce test were also selected, (rank Nos. 13,14 to 16

17, 18, 21, 24 to 27) indicatihg that award of marks in

viva~voce enabled many to pass. In fact serial Nos. 1

coees/
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to 3 in Annexure XI could score only 61.25, 61.00 and 62.25
mark54:e5pedtive1§ as aggregate total. They were selected
but the applicant dié nct get selectioﬁ. So he attacks

para 205 of Chapter II of the Railway Establishment

Manual.
5. _ The rele&ant portion of para 205 reads as
follows:
“"Para 205: Procedure to be adopted by selection
Boardss= -
3election should be made primdrily on the basis
of overall merit, but for the guidance of sele=
ction Boards the factors to be taken into account
' and their relative weight are 1laid down
below:
Maximum Qualifying
e e o e e e marks . marks_ _____
(a) (i) Professional ability S0 30
(ii) Record of service 25 15
(iii) ©Personality, address
leadership and acade4 25 15
mic technical qualifi- :
cations ) :
100 60
6. The matter was argued at length and the learned

counsel appearing on behalf of the parties haVe cited a

number of decisions at the bar. But in the nature of
controversy érising in this case it is not necessary for
us to consider all thegrounds urged and the decisions

cited by the learned counsel.

7. We think that the case of the applicant can be

disposed of in the light of the admitted facts whether:

ceess/
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there is any rati@nalé or éustainable reason for ﬁhe
fikétion of minimum'pércentage of 15 for pass in the
test. But for the fixation of minimum hmarks the
applicant would have passed in the test held in 1989.
It is only when we hold that fixation of minimum marks
for viva voce is reasonable and valid that we go
furthe; ana considef thé validity of the fixation of
ﬁpper limit of 25% marks for the viva~voce. We are
guidéd by thé Supreme Court. It was held in M.M. Pathak
and another V. Workmen Tata Chemicals, AIR 1978 5C 803
that t4it is a settled practice of this Court to decide
not more thap what is absolutely necessary for deciéion

of a case..."”

8. Thg purpose of 'test in this selection process
is to aSSess-the"ovef all merits' of the candidates.

What is merit which must govern the process of selection'?
It undoubtedly consists of a high deéree of iﬁtelligeﬁce
coupled with a keen and incisive mind, sound knowledge

of thé basic squect and infinite capacity for hard
work,;but that is no£ enough, it also calls for a
sensevof social commitment and dedications to the cause.

of the poor..." (See Pardeep Jain and other V. Union of

India and others, (1984) '3 SCC 654). For the over all

cese/
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' assessmeht of.the merit of a.candidate.é.written test,
valuation of Sérvice record and yivg voce are fixedg)
circﬁmscribing the uppe; 1imit'énd lower limit of
markst  It,hay perhgﬁs bé reasonabie to fix a lower
limit as_quélifjipgjline in both the written testfand
the‘evaluétion of ée;Viée records because théy,are
based on ;aterialS,GVQLiﬂs{as tangiﬁle records. If
anyldéndidaté doubt'the bépafides of the evaluation bf_the
examiner a revaluation'on a fresh 100% ever again is

| . of'tﬁe original assessment.d—
possible for the verification/ . Buﬁ in the case of o
 yiva voce te$t £ﬁe~Sgbreme Court held in Miss Nishi-
’Mégau andiother v; State of J & K and othérs (1936) 4
SCC‘95~thatlit is arfact to be moted that in the interview
many uncertain factors afe;likely\to affect‘tﬁe result.
So, we ére_of the view that a fixation of minimum lim}t
may act as a potential weapon ip the handof an Exahiner
for pushing'a candidate out'of the zone by giying one
mark less ﬁhaﬁ the. minimum even if he had scored very
high percentégeé;f marks in writtén test'and servicg
reéord,particulafly when the Supreme Court in Ajay Hasia
| case (lQél) 1 SCC'§22, the Supreme Court observed that

"oral interview test is undoubtedly not a very satisfactory

test for assessing and evaluating the capacity and calibre

cevse./
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of candidates". The possibility of arbitrariness in

‘the award of marks is.very high in such cases as contended

S

by the applicant particularly when the Selection Committee
has some axe to grind against the pérticular candidate (See
A.K.'Sonaini V. State Bdnk of Travancore and others, ILR

1984 (1) Ker. 351).

9, "~ In the instant case the applicant has laid down

some basis for the allegation of bias and malafides against
the second respondent indicating that the second respondent

has some grouge against him begause of his objection to

W

Annexure IX letter issued by the second respondent on
13.2.88 directing permission to some candidatesfor
sitting'in,thejwritten test, who according to the

applicant are ineligib1e peréons. He was also.

alleged to have conducted the viva voce of the

"applicant &8 in a casual manner without the seriousness

to be maintained for such test because of the indifferent
attitude in having.diverted his attention by attending to
telephone calls during the interview of the applicant.

These circumstgnces lead. to the .inference that the minimum

purposely used &L,,

marks fixed for Viva Voce could have been/with the intention

of seeing that he may not succeed in the selection for the

ceers/
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promotion inspite of his aggregate .marks xx above the
qualifying limits. Thus the individual minimum marks
fixgd for the viva véce test caused gross 1injustice to
the épplic§nt'and it’ reallyideprived his promotion as

AFO.

. 10. Now we will examine the decisions. The Kerala

High Court after considering various Supreme Court decisions

H

in Soumini's case, ILR 1984(1) Ker 351 held quoting from
Ajya Hasia's case "there are three disadvantages from
which the oral test method suffers,ﬂnamely (1) the

diffidulty of developing valid aﬁd reliable oral tests

(2) the difficulty of securing a renewable record on

an oral tesiepd (3) pﬁbiic suspécien of the oral test
as a channélufor the execution of political influence™
The Court came t§ the¢COnclgsion ‘therefore, I have no
doubt in a case where #he oral test, the interview plays
an‘over-wheimingiy impértaht part the decisive factor

as in this case as to disqualify a candidate when .he

does not get a minimum fixed there, the whole selection

would be vitiated" (emphasis supplied). The appeal

filed against the this judgment before the Division Bench

oooooo/
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was dismissed upholding the above view./ 'We are of the

}

opinion that the reasoning given by the learned judge

is sound and is in keeping with the spirit of guide-

lines given by the Supreme Court in the varioué decisions'.
(See State Bank of Travancore V. Soumini, 198473LT 135).
The Kerala High Court followed this in a sﬁbsquent case
repofted in Geetha V. Director, Rashtriya Sanskrit Sansthan,

'1983(2)KLT-577, in Which there 1?s-no ascertainable standard

S

was fixed for awarding marks/grading/ranking of the

candidate and observe;??giimination of eligible and
'qualified c;ndidates can be justified only if it is
manifest from the records, that the committee adverted to

the relevant faéts and circumstances and that an assessment
was made in bonafide exercise of power with reference

to the relevant and ascertainable standards’. In this

| case no records are available_to satisfy us that the
selection Committee had éxercised.the power benafide

after ﬁaking inﬁo chside;ation’thev over all circumstances
and assessed the'merit of the applicant in the light of

certain fixed, xXxx uniform and ascertainable standards and

awarded 13 marks to him.

11. Again, the Supreme Court in P.K. Ramachandran

Iyer V. Union of India, AIR 1984 SC 541 frown at the

4
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fixation of miniﬁdm of 40 percentage for viva vice/test
and.observed.‘Once‘an additional qualification of obtéining
minimum marké at the viva‘voce test is adhered to,a
candidate‘ who ﬁay figure .high-up in the' merit was
likely to‘be rejected on the ground that he has not'
-obtaihed minimum qualifying marks at viva voce test.
.Toillustraté, a candidate who has obtained 400 marks
at the ‘writtenf:estband obtained 38.. @arké at the
'viva:voce test, if cénsidered on the aggregate of marks
beiﬁg 438 waslikély tp'come within the 2zone of selection,
but.would be eliminated by the ASRB on the ground that he
has no# obtained dualifying marks at viva voce test.

"This was impermissible and contrary to gu;es énd the

merit list prepared in contravension of Rules cannot be

sustained.,"

12. In State of U.P. V. Rafiquddin, AIR 1988
SC 162, the Supreme Court while considering fixation of
minimum marks for viva'vocé under Rule 19 of U.P. Civil

service (Judicial Branch Rules) 1951 XXXXXXXXXXXXXKKXK

XX under the circumstaces when the request of the State

gy/// Governmené to the P.S.C. to consider the cases of certain

.....00/
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Munsucgeésfui candidates in 1970 Examination in view of
‘the shortage of Munisiffs irrespective of their low
marké’in ﬁhe viva voce was rejected. and xxxxxx held
that 'if ahy’minimum marks either in wriften.test of in
viﬁa voce tést are fixed to Qetermine the suitability
Qf tﬁé candidate.the sameb hés to be respécted.". This.
' éase is.dist;nguishable on‘facps. ?he specific issue
éfffigatibn pf»minimumlmark did not arise: .for consideration
.invéhis'case.v The request of the Govt} was turned down
by the P.S.C. and the Court was examining the legality
of Fﬁat or@ér; _'Thgrevwas no injﬁst;ce to the4'céndidétes
concerned and that aspéct was-not‘consideréd"by éhe Court.
Here ih‘the~instant;§ése,*the apbiicant has beeh
victimised and harrassed béca;se‘of,the minimum marks
 'in the viva,roe for é'long périod and on the facts of

thié case, it hés been made out that the second respondent

. used the fixation as a. weapon‘aéainét him because of .

the 5bjection ;aisedlby'the applicant against Annexure IX.
Under these‘circumsgances the reasoning adoéte@ by the
Supreme Court iﬁlkamachaﬁdran_lyers case . apply’ here
and we éfe of fﬁe view that the fixation of minimum

percentage of marks for the viva voce test under para 205

of the Indian Railway Establishment Manual cannot be

ceces/
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supported. It seems unreasonable and arbitrary.

13, y ‘Thezlearnéd counsel for the réspondent relying
on Om Prakash y'.i Akhilesh Kumar, AIR 3986 SC 1043 and
V.Re Gopinatﬁan V.»Uhion‘of India, 1989(11)’ATC 178;
_~rai§ed the plea of waiver énd estoppel against the
applicant.on_the grédnd that thé applicant attended the
viv#-vgce test withouﬁlraising éqy protést. Waiver
cannot beessumed.‘ ‘It should be proved-on_the' facts

of each case that the congernéd person has consciously
abahdoned,h;s llegal‘right.~ Therg_i; no such‘plea and

prooof in this case., This being a case of gross

injustice caused td thé applicant on a?éount of the
action of  the second respondent exercising hié power

in the viva. voce test under the'para 205 of the Indian
Railway Eétablishment Manual in an oblique ménne; by
makingrﬁuli use‘of his minimum marksl fixed for the viva

véce test, waivef:cannot;be put against the applicant
bartiéularlyﬁﬁhen ﬁhe operation of thé granting of marks
becomes unpredictable and not within the comprehension
~of the applicant, In P.N. Xohli V. Unién of Illadia,‘
ATR'1987(2) CAT 172, ﬁhe Frincdipal Bench of .the Tribunal

.held that the petitioner therein was not estopped from

00000./}



s 13
questioning the vires of the Rules under which the

examination was held, maig$y~because he had appeared in
. ' R

that examination and filed. Mr. Justice K. Magdhava
_ ' P

Reddy, the Chairman as he then wag; speaking for the
Division Bench in that case, distinguished the case from

the case of Omprakash V. Akhilesh Kumar referred to above omd
S ‘ ' g &

observed as follows:

"e...In that case (Om Prakash case) no rule was
ol  challenged as invalid, ultravires or void as
being ' violative of fundamental right and the
Supreme - Court did not lay down that if a Rule
is challenged on any of the above grounds either
waiver or estoppel would operate so as to preclude
~an aggrieved party from questioning thew%?validity
The Supreme Court only held that a person who
had appeared for an examination without protest
under valid rule, finding that he would not
succeed in the examination could not be allowed
to move the High Court for settingaside the
results of the examination. The objection as
to the 1locus standi of the petitioner and the
contention that they are estopped from challenging,
‘the vaiidity of the 1982 Rules cannot be sustained
and we aCcordingly reject it.." |

14. In ﬁhe preséht,case also the applicant has
challenged the validity of ﬁhe Rules which provide for -
qualifying marks in the viva voce test as viOlat;ve of
Articlé 14 aﬁd 16 of the CoﬁstitUtion.  Hence,. the ruling
of the Principél Bench of the Tribunal quoted above will
appiy and the épplicént cannot he held to bé subject to
o mey | '
waiver or estoppel maiﬁ%y because he had appeared in #he
- test. So, there is' no substance in the contention Sf.the

learned counsel for the respondent based on waiver and we

reject it,

Y4
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15, Having coﬁsidered the matter in detéil in
the light of the available recordsandvmaterials we are
of the view that the fixation of 15 marks as:minimum
fér a pasé in the viva‘voce test in this caée is
unneceésary and arbitrary and unreasonable. The test
. .
'fof selection to the post of APQO could be pnoceedéd
without giving anf room for doubt or dﬁbious action
in the exercise of power by the selection Committee in
viva vocé test if‘ no.minimum percentage of marks was
fixed for Such viva voce test. In this view of the
mattér we hold that the above fixation of minimum marks

of 15 for viva vocé test is illegal and we hereby

quash the s ame,

16. According to the applicant the total vacancies
of APO notified are 26 and the respondents have filled up
only 19 of them. There are five more vacancies yet to

be filled up.

17. Under these circumétances, we allow the.
application an@ direct the resbondents 1 and 2 to  consider
the promotion of the applicant for ﬁhe post of APO

pursuént to the selection test conducted as per the
notification, Annexure-I as if'theré is nQ'individual

minimum Mharks for the viva voce test invAnnexure-II,

para 205 of the IREM Chapter-II. If he is found eligible

’
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for promotion in terms of the rulss he should be promoted
to the pﬁst of APO along with.the persons included in
Annexure~X list giving him appropriate place in aécordance
with his marks with.all consequential benefits. This shall
be done within é period of three months from the date

of reéeipt of this copy of the judgment.

There will be no order as b costs.

=l
MW% ~ et
(N. Dhapmadan] 24 Y (3.P. Mukerji)
Member (Judicial) o Vic¢e Chairman

22-3-1991
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