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Meenakshi Nambiar ¢ Applicant
Us.

1 The Director General,.B.S.C
Army Headquarters, New Delhi.

2 The Deputy Director General
of DSC (DSC-2), . .
General Staff Branch, Army Hgs.
West Block III, RK Puram, '
New Delhi-110 066.

3 The Ccmmandant;-DSC_Centrég
Cannanore-1.

4 The Union of India rep. by
the Defence Secretary,
Central Secretariat, New Delhi. ¢ Respondents’

M/s MC Nambiar & KP Jagadees Chandran: Counsel of Applicant.
Mr K Karthikeya Panicker, ACGSC .~ ¢ Counsel of Respondents.

CRDER

Shri NV Krishnan, Administrative Member.

This application is é-sequel to an earlier.
apblication No.OAK 252/87 which was disposed of by an
ordér dated 1.2.89 (Annexure A). By that order the
'ﬁespondents}uere directed to consider the question of
regularisation of the applicant as[fouer Divisim Clerk.
The applicant is at preéent aggrieved by the manner in
_uhich the Respondents‘proposen to considgr théﬂquestion
of reéularisation.

2. Facts leading=to this application can be

briefly noticed.
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2.1 In regard to her service, the applicant has .
stated as follouws:

"“The appllcant was appointed as a temporary
Lower Division Clerk by Headquarters, Bombay

Sub Area, and she joined duty on 16.10.1962,

She was merged in the regular establishment of
Headquarters, Bombay, Sub Area, with effect from
23.12,1968. On converting the regular establishment
she was granted Annual Increment from 23.12.1969
onwards. In the year 1976, she was posted to

DSC Centre, Cannanore. Thereafter, she did not
get her increment and her case was not considered
for tne promotion to the cadre of Upper Division
Clerk

2.2 When fgpreseﬁtations did not yield any infDiMétion
as to why her'incremenks was not given and her case

was not coﬁ&idered for promotion,. she filed OAK 252/87
before this-Bench in which the order at Anre xure-A Qas.
passed.v The reason for her non- fegularisation is stated
to have'been mentioned by the Respondénts in the applicat-
ion as follouws:

" A reply has been filed on behalf of the
respondents wherein it is stated that since the
applicant was not recruited through Employment
Exchange and was over-aged at the time of appoint-
ment her absorption in the regular establishment
has been declared as irregular, but her case has
been referred to the Army Head Quarters for
regularisation of the appointment". (emphasis$ ours)

(}ﬁ this submission the Respondents were directed by the

Annexure-A o¥der to
[ponszder the question of regularisation of the appllcant

aszyouer Division Clerk andzgisﬁose of the same within
a period of two months from the date of receipt of the
copy of that: order.

2.3 Fortthe purposé of such reéularisation,the

applicant was directed to attend %% a screening test on

10.6.89. When she represented that she be excused from

eed
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the fitness test in the grade of Lower Divisim Clerk,
| Ehé ReSpondenis issued the impugned letter:. datea Zth
~ June, 1989 enclosing a copy of letter dated 15.6.89
from the Deputy Direcgar General of DSC (Annexure B .

and Annexure C respectively). In the latter létte:
| be
she was asked tofinfofmed that the direction given. earlier
for a screening test was based on a directim given
by the Department of Personnel and Training after

perusing the earlier decision of the Tribunal. Therefore,

_the Respondent=3 asked her to appear for the»screening

. hence o ' '
testandr[this application has been filed. It is

contended on behalf of the applicant that considering
the fact that she has already put in more than 25 years

of service and also that she was already once regularised)

as would be evident from the facts mentioned in para 2.1

her
above, it was unnecessary to insist on/appearing for

a screening test.

3 The Respondents have denied these allegations.
They aoex contendi.. that the case of the applicant was
not @A an isolated one. The reason for holding the
screening test is stated as follous in the reply.A

" There are number of cases of Group 'C? employees
of lower formations of the Army Headquarters who
were not recruited through employment exchange
and required regularisation of their irregqular
appointment. A gsneral case for regularisation

- of such irregular appointments is already under
active consideration of the Ministry of Defence
in consultation with Deptt. of Personnel and

. Training in which names of Smt. Meenakshi Nambiar,
LDC(Ty), stands included.

" Department of Personnel & Training have decided
that some screening in their respective skill/
trade would be necessary to ensure that the-
employees are fit to hold the post. A number of
“L, employees of lowser formations, who are posted at

..4
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various units and at far off place, who are
screened and uniform action in respect of

such employees is to be taken on immediate basis.
The modalities for conducting the screening

test ensuring uniformity/standardisation in
judgment are being worked out by the AG's branch
Army Headquarters and likely to be finalised
shortly. Therefore, all affected ingividuals

including Smt Meenakshi Nambiar will be put :
through this test for assessing their suitability
v _for regularisation of their irregular appointmants®,

4 We have perysed the records of the:casg and

hsard the lea;naﬁ'qounSGI.

5 The counsel for the applicant.. étates that it.is

an unusual procedure to suﬂject a government embloyeg

who had discharged her duties satisfactorily fb? the -

past 25 years o;‘more,to appear nou in a screening test

in order té'regularisaiian what is allegedly stated to

be an irreqular aﬁpointment. The learned couhsel also

pointed out that by her merger in tge fegular establishment

A (vide para 2.1 supra) :

with effect from 23.12.68/her services should be treated

as having been régularised. Hé further cited the

decisions of 1973 {(2) SLR-499 { Banchhanidhi Das Vs,

State of Orissa), 1986(2) SLR- 672 (Teja Singh Vs. State

of Punjab) ‘and 1988 (3) SLRfZAS (Mohinder Singh VUs. State

of Haryana), in support of his contention that such a

scréaning test was not justified. for regularisation in

the circumstances mentioned above.

6 The Respondeqtg have not specifically denied

what has-peen stated by fhe applicant abow her se:uice

i.e., the facts mentioned in para 2.%above. The learned

cdunsel for the Respondents was specifically and repeatedly
‘ the basis of

asked to state the exact:i. grounds onfuwhich it was

.0.5



[such as could
have been com-
mented upon
after the test.
for example, if
the irregularity
was

%

-5

considered that the appointment of the applicant was

" irregular. Houwever, he did not indicate what these

grounds were. These grounds have been indicated in the
vide para 2.2 supra.

earlier judgment of this Bench at Annexure A/ The two

grounds are that the applicant was not recruited through

the ﬂmplsymentvExchange and that she was over aged at

‘the t ime of her absorption in the regular establishment.

7 The learned counsel for the applicant is on a

strong ground uhen;he states that a screening test is
necessary only to judge the fitness of a person to hold
a post. In the'present case, the applicant uasﬂholding
the pést for more than two decades and it is irénical
that she is now asked to appea; in a screening test.

8 We are of the view that the screening test would
‘have been justified if the alleged irregularity in her
appointment is /that she was appointed‘uithout having the

necessary qualifications, Ixxthadocasex a screening test .

be could, hevertheless,
could'/ held to establish whether she /.. be continued
her not

despite/having the essential qualifications. ue are of

the view that the screening test cannot help in deciding
' alleged

" whether to condone the/irrequleritiss arising from her

AY

not being recruited through the Employment Exchange and

her being over aged. In fact, in the past, there arse

instances uher%a@La_one_time measure,the failure to

recruit candidates through the Employment Exchange was
wikot- Ocreni _

condoned/and this was not held out against.the 'concerned

serving personnel.

o ob
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9, That apart, the fact that the respondents have

i
[F

not .denied in specific terms the averments made by thé<
applicant that "8he was merged in the regular establishment
] U
]

of ﬁeadquarters Bombay sub-area with effect from 23.12.1968%

indicates that, in her case, her appointment has been

treated as a regular. For, without the necessary quali-
: i Y
flcatlons, she could not have been merged in ther'egular

establlshment of the‘HeadQUarters Bombgy. We would have
% f -
'c0n31dered the effect of thlsvmergsr in the regular esta-
bllsgment but for the fact that though more or less the
same“facts were Before the Bench which disposed of thé
aarl;er'praceedings in BGAK 252/87, taat Bench was pleased

to dlrect the Respondents to consider the question of
H

regularisatioh of the applicant.

10, | UWe are fismly of the vieuw that a distinction should
i ‘ .

be made between the irregularities arising from lack of
academic qualifications and irreqularities of a technical
i .
]

naturé - like recruitment otheruise than through the

Employment Exchange = or an lrregularlty which cannot be

g Lot
rectlfled ex-post facto)llke belng over aged. In sweh cases,

the QUestmon of only condonding the irregularity can be con-
sidered and that cah be done without holding a screening test.

-d :
Accordingly, while allowing this application we direct the
Respondents to consider the record of service of the appli-

g
cant as well as the fact that she was merged earlier in the

regular establishment of the Headquarters Bombay sub-area

! irreqularities

with eFFect from 23.12.68 and then decide whether the alleged/

1.7..
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ment ioned above should be condoned and she should

be allouednto continue in service. In the circumstances
the impugned letters at Annexure B and Annexure C
containing directions to the applicant @o appear in .
the scréening test are quashed and-the respondents

are dirented to.take a decisiuj in the manner

indicated above uiﬁhin a period of t wo monﬁhg&rom

W . the date of repeipt of a copy of this order.

11 There will be no order as t
Mw&w ' ¢ .
(N Dherfiadan) (2! T (NV Krishnan)
Judicial Member Administrative Member

12.1.90 12.1.90

i~



(22)

~1- . CCP 62/91 in DA 387/89

NUK & ND

‘Mr T Nambiar for the applicant.
Sr CGSC for the-respondents.

The learned counsel for the respondents submits

that in accordahceﬂmith para 4 of the contempt

application it is averred thut the order of this Tribulal
5ated 12.1.90 was sent to the respondents on 17.1.90 and
the respondents ought to have complied with Our directions
on or before 17.3.190. As this contempt application is
filed beyond a perod of one year, it is naturally barred
'by limitation., The learned counsel for the respondents
also submits that thfy is Ha viclation of the rules and &
‘it does not contain particulars which is being stated

in ferms of the rules. The applicant seeks time.

WY

11.10.91

call on 321.10.91.

NVK & ND

Fic IC Nambiar for the applicant.
3r CGSC for the respondents.
Applicant submit;:ﬁhat the bar of limitation

will not apply. Sr CGSC seeks time to:argue this,

legal issue. Call on 19.11.91. ' K%ZL//

‘(‘/VVﬂ;ﬂ%JQQ .,' 31.10.91

| v Me wonbeie Lo Al et é/ | @' 7.
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. NVK & ND-

(18). M MENambiar
SC63C by Madhu
‘ fhe learned counsel for the petitioner
has filed MP 1607/91. Ldt this MP be listed for
cep,

?Ab, " further directions on 21.1.92. ‘EQ/,1¢:25/;//E 4&wc<4523‘

3.1.92
NVK & ND

(5) Mr MC Nambiar for applicant

Mc NN Sugunapalan, SCGSC for respondents.
MP 1607/91 filed by the applicant in the context

of a contempt petition seeks a direction to the wc

regspondents to make available to him the name of the]

Defence Secretary, the Director General DSC and the

name of his father to enable him to file a proper

petition. The MP is not opposed. It is, therefore,

alloved. The particulars required by the applicant a \}

shall be furnished to them within 3 weeks. List

again on 20.2. 92 on which date the question of main-|

will also be taken up.

21.1.92
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(18) - M T Nambiar B
SCGSC by Madhu .

At the request of the learned counsel for the

 petiticner, list for further directions .on '23.;3.92;

E .

N gecks St B b frle
% . / i
I 7% "3)3
© NUK & ND

(10) Mo MC Nambiar Arwagh AR A%
-~ SCGSC for respondents.

Learned couns;UJ; for the applicant secks some more
time to file m. Granted., Call on 8.4.92.

b (s

ND NV K
144.92 :

N
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NVK & ND
(14) Mr MC Nambiar o
. M NN Sugunapalan, SCGSC .

P At the request of the léarned counsel
For the petitioner call on 25 5.92,

£9/// | | KZ/;" S

N NVK
‘sfh.92v
NVK & ND

Mr. M. C. Nambiar
Mr. N.N. Sugunapalan, SCTGSC

_ We -have heard the parties. We notice that in
our order dated 1.2.89 referred to in para 3 of the
‘respondents® reply, there was a direction to consider
the applicant for pfomotion to the grade of UDC and
allow her consequential benéfits. Though there is an

admission in para 6 of'tﬁe reply that the applicant
is eligible'for ﬁromotiop as UDC from 27.2.81,appafent
no. action a*wasttaken'ana hencé<£o this.extent our
orders have not yet béen-cémplied with., The learned
cognsél for respondents;three ‘weeks' time. As
SUffiéient‘ﬁime'has already elapsed, three week's
addl. time h;;—;een granted to the respondents to
‘.'comply W1th the orders of the’ TribunaI; \Réport

compliance of the order on 15.6. 92. Call on 15.6. 92.

e W

G
(N. ‘Dharmadan) (N.V.Krishnan)

"Judicial Member = Administrative Mehber

255,92

ly

i
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(13) #r MC Nambiar . a

ﬁr W bugunapalan, sLast Cro /

The -learned counsel fof'the respondentév;ubmitted
that a part of the direction given in-the original order
has already been complied with. The remnaining portion ,
to be implemented is only in.regard to payment of arrears
and steps are being taken for calculating the arrears
and making payment. He prays that 2 months? time be .given
for the same., This is aﬁ%~opuosedép/the ¢§S;ned counsel
for the applicant. ACLDrdlngly& e grangij months+1me
to implement the direction in full, Qall.on 15 92f

Hp .

PSHM
15.6.92

A
¥

Lot PSHM & ND-

Bl B

(11) m m Namblar for petitioner
SCGSC by Nadhu for respandents.

The learned couh5él Fdr the respondents submitted
that the arrears due to the applicant as per the judgnement
has since besn sanctxsned andzncordlnglyj he has sroduced
the order alsoc for our perusal. HOuever, the applicant's
counsel s eeks some more time to verlfy the same, Granted.
Call on 5.8.92,

ND x S PSHM
1507092

. SPM & AVH
(24) mMr MC Nambiar
- M NN Sugunapalan, SCGSC _
‘Learned counsel for the petiticner states that.
according to his informat ion, the payment of arrears
of pay and allocwances has not vetkﬁégérialised. Learned

counsel for the- reupondents seeks some more time to get
- the payment made, if not already made. '

o List fo;ﬂiiigper clarlflcatlons on the CCP on
.21:8.92. ’ . Eﬁi&l

AVH o SPH
5.8‘.92




-G CCP 62/91 in
- 0OA 387/89

PSHM_& ND

(11) ™ MC Nambiar for petitioner
fir George CP Tharakan, SCGSC.

o F

Learned counsel for the apﬁiicanﬁ has filed an
affidavit stating that the amount pertaining to
arrears of salay was not paid to the applicant as
directed in the judgment. Learned counsel for the-
respondents submitted that the department requires
some time for completing the process of passihg
orders pursuant to the judgment and to comply Ulth the

procedural formalltles.
" After hearing the parties, as a last chance,
we are inclined togrant a month's timé from to=-day.

If the direction !jg not complied with within the

period stipulated, the respondents will have t
the cost gdusiv e ovdiad v U qu 4 . Liskie CeP o

Copy by hand. N ;,. ‘
Mg |

(N Dharmadan) - (PS Habeeb Mohamed) ~
Judicial Member Administrative Member | awv aﬂ&quw
21.8.92 - CKQ/’
.\‘-, (
PSHM & ND

(19) M MC Nambiar
SCGSE for raspondants by gnxy.

Learndd counsel for the respondents submitted
that the order of the Tribunal has since been
complied with. However, learned counsel for the

_ applicant prays for some more-timavto vergfy //1¢
the wame. Post on 28,9,92. U \5

by

ND PSHM
21.9.92

© . PSHM & ND

(14) Mc MC Nambiar
SCGSC by proxy.

Learned counsel for the respondents subhitted
that the respondents have complied with the directions.
However, the learnad counsel for the applicant prays
for a week®s time to verify the same. P st on 7,10.92.

FN

ND
28.9,92
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Mr MC Nambiar _

Mr George CP Tharakan

THenleafnéd counsel -For “the respondents states that
in 1mplementat10n af the Judgement of this Tribunal dated
12.1.90 in OA- 387/89, an amount of 22 ODU/- only has been
paid: to the orlglnal applicant so Far. ‘The learned
counsel for the respondents is directed to file a state-
ment on computation of this amount within 4 -weeks with a
capy to the petitiocner. . o

List for further direction on 23.11.92

o s
(Agaf//f | | (spm)

19-10-92

23.11.92 My, Nambiar th.proxy

Mr, Ajith Prakash re.George CP Tharakan

At the tequeét of the learned counsel fpr ‘
the reépéndentsp‘list'fgr further directions on 10,12 92, |
AVH ‘ .. SPM .

' 23,11.92
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(27) mc M Nambiar
SCGSE by Polly Mathai z
: List.tha‘cpc4on 22,3,93, .
: - RR | AVH . o
18.2.93
A g
Sihomant” o . “ ‘ —_—
AT b R G R VN S 17 -

—R 'aiaﬁuu;L"*x' o =§24191,b7 Pry, -

FL/‘fgh‘_‘iI'P V‘ o v ’<24@v«1/ ¢~q4y/‘}yv ﬁ7yw’~wlf®b?h~dﬁu4'
‘ . ‘\ ' ( _ ,QLQAA Strn—e ﬁf@uq gé pgAﬁfy'/szA&Af a&wyckkggﬁ,{n
z; Aeen bv7wélzwov&J/ 0y 7. 52;,@ sﬁaal) 473

) G
| | 22 )5 13%{3
(18) .M MC Nambiar

Mr- €P Tharakan, SCGSC

Respondebts hauéwfiled'a statement indicating
04a ‘ that "in implementation of the directions contained in
the judgment, the applicant has been promoted as UD Clerk
‘and that though the arrears have been worked out and
sanction of the compstent has been_obtained by the
department; it will take some more time to make final
payment. List the CPC for further directions on 7.6.93
on which date the respondents should report full compliance
of the directions contained in the juiifipf. '
%K“ : g>// , . ‘_i ‘ g
R ©. RR | ~ _AVH
o ' 27.4.93




P

7.6.93 Mr, MC Nambiar
G%@ ~ Mr.GBorge CP Tharakan through Mr.P@ly Mathai

\ .
Post after one month. for Stanﬁing Counsel to

ascertain the position and submit. Call on 8.7.93,

\ T

§C>////f - \A§,

) o |

R, Rengarajan et ¢.Sankaran Nair (J>
aM r Ve

“ |

”"—G_QT 4‘ fi‘ﬂf:\% QJ?}S“Y! oYy Ivy l (5"; N ‘:Q . :
_ | ‘.. __ Jg\,, *54’/{-&"«{"

. | L o .(l .
| Li
N o (7
13.7.93  Mr.MC Nambiar '
._Mr.GeOrge cP Tharakan :

‘ : S - ! .

. For alleged non—compliqnce of the order%
of this Tribunal in O. A,387/89 this application

was filed, Respondents by reply dated 5,1,.,93
stateg that the apolicant has bben paid what- is‘

" ‘due to her. on refixation and Exbt.R.3 was addressed

' fo the competent ‘authority for making payments.
It is submitted at the Bar that on 14,6,93 certéin
amounts 'eve been paid and that the balance
being the arrears of annual inckement between
1973 and 1976 will also be paid\within six months
from todaye. = : | -

. ’ ' \ . ’
We record the above submission. We see
no ground to pass any other orders. CP(C) disposed

R.Rangarajan :C.S&ikaran Nair [J}
Dated 13th July, 1993,

vao No @IStSo : : . o




