CENTRAL ADMINISTRA TVE TRIBUNAL
'ERNAKULAMBENCH

Common order in O.A.| No.383f2008 and connected Q As.

Fnday this the 3 th c‘ay of Jum 2006

CORAM:

HON'BLE MR. KBS RAJAN, JUD!CIAL MEMBER o
HON'BLE MR N RAMAKRESHNAN A’"‘MEN STRA"HVE MEMBER

0.A.388/086:

1.

All india Federatlon of Central Excise Gazetted :
Executive Officers, Kerala Unit represented by its
General Secretary, Rajan G.George,

Superintendent of Central Excise.

Office of the Chief Commissioner of

Central Excise, Cochin, CR Builcirigs

1.S.Press Road Cochm residing 2l -~
Anugraha”41/3052 Janata, Palarivattom, Cochin-25.

V.P.Omkumar,

~ Superinteiident of Central Excise,

Office of the Commissicner of

Central Excise, Cochin, Central Revenue Bu:ldmgs
|.S.Press Road Cochm residing =i :
“Panakkal”, ACSRA 27, Kaloor, Cechin-18.

K.S.Kuriakose,
Superintendent of Central Excise,
Central Excise Divisional Office, Kallam,

residing at; Kochukaliyikal Bethanv,

Mangamkuzhi P.O.Mavelikkara. Applicants

- (By Advocate Shri Shafik MA.)

Vs.

Union of india, represented by the
Secretary, Ministry of Finance, _
New Delhi and 4 others. riespondents

(By Advocate Shri. Sunil Jose, ACGSC)

O.A.304/086:

Mr..K.B.Mohandzs,

_ Supenrtendent of Central Excise,

Office of the Commissioner of ,

Central Excise, Central Revenue Buildings

1.S.Press Road, Cochin-18. . Applicant

(By Advocate Mr.CSG Nair)
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%he ‘*Commissisner of Central Excise & Customs,

Central Revenue Buildings B B LTS
|.S.Press Road, Cochin-18 & 3 others. . Respondents

(By Advocate Shri. P.M.Saji, ACGSC(R.1-3)

0.A.306/06:

Mr. Sudish Kundar S; 7 ©
Inspector of Central Excise,
Divisional Preventive Unit,
Palakkad | Division, Palakkad-678 001. Applicant

(By Advocate ShriCSG Nair)

Vs. |

The Commissioner of Central Excise & Customs,

Central Revenue Buildings

| S.Press Road, Cochin-18 & 3 others. Respondents

(By Advocate Mrs. Mini R Menon, ACGSC(R.1-3)

0.A.306/06:

K.P.Ramadas,

Inspector of Central Excise,

Quilandy Range, Quilandy,

Kozhikode District. Applicant

(By Advocate ShriCSG Nair)

Vs.

The Commissioner of Central Excise & Customs,

Central Revenue Buildings.

| S Press Road, Cochin-18 & 3 others. Respondents

(By Advocate Shri Sunil Jose, ACGSC)

- 0.A.308/06:

V.P.Vivek,

Inspector of Central Excise,

Customs Preventive Division, Kannoct,

(residing at Shalima, Palikulam,

Chirakkal P.O., Kannur District.) Applicant -

By Advocate Shri CSG Nair}

Vs.




3.

The Commissioner of Central-Excise & Customs,
Central Revenue Buildings o
1.S.Press Road, Tochin-18 & 3 others. Respondents

R B L

(By Advocaie Shri C.M.Nazar, ACGéc)

T ) L2 ?pg.-..—;':x,
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Josey Josaph,

inspzctor of Central Excise, . .

Ofiice of the Chief Commissioner of L

Central kxcise, Kerala Zone, Central Revenue Buildings
1.S.Press Road, Cochin-18, residing at 32/231 A-1,
Souparnika{lst Floor) Kaithoth Road, _

Palarivattom, Ernakulam. - Applicant "

(By Advocate Shri Shafik M.A)
Vs,

Unien of India, represented by the
Secretary, Ministry of Finance, _
New Delhi and 2 others. Respondents

(By Advocate Shri C.M.Nazar, ACGSC]
C.A.310/GE;

1. Kerala Central £xcise & Ctistoms “xacutive
Officers Association, represented hy its
JCM Member, N.P.Padmanakumar,
Inspector of Central Excise,
O/o The Commissioner of Centrai Excise,
Cochin, Central Revenue Buildings
I.&.Press Road, Cochin, residing at
“‘Sreehari” Eroor Vasudeva Road,
North Janatha Road, Cochin-682 (25,

2. Sunil V.T., Inspector of Central Excise,
Office of the Assistant Commiszizner of Central Excise,
Muvattupuzha Division, KPC Towsr,

Muvattupuzha, residing at Chirayii :havanam,
Kadayiruppu, Kolenchery, C ‘ S
Ernakulam District. . . Applicants -

(B_\; Advocate Shri Shafik M.A)
Vs.

Union of Incia, represented by the
Secretary, Ministry of Finance, R
New Delhi and 4 others, Respondents

(By Advaculs Shri George Joseph, ACGSC)



M.K: Saveen R ,
inspector of Central Exmse o,
Head Quarters Office, Calicut. Applicant . -

(By Advocate Shri CSG Nair)
Vs.

The Commissioner of Central Excise & e
Customs, Central Revenue Buildings .5 - S
.S.Press Road, Cochin-18 and two c:tbers Respondents

(By Advocate Shri S.Abhilash, ACGSC)

0.A.313/086;

P.V.Narayanan, ’

Inspector of Central Excise, | . |
Kannur Division, Kannur. Appiican‘t T
(By Advocate Shri CSG Nair)

Vs.

The Commissioner of Central Excise

& Customs, Ceniral Revenue Buildings

'1.8.Press Road, Cechin-18 and two others.  Respondents
(By Advocate Mrs. Aysha Youseff, ACG’:’%?C) -
0.A.314/06:

C.Parameswaran,

Inspector of Central Excise, ,

Trichur V Range, Trichur Division. Applicant

(By Advocate Shri CSG Nair)

Vs,

The Commissioner of Central Excise'
& Customs, Central Revenue Buildings o
|.S.Press Road, Cochm-18 and two others. Respondents

(By Advocate Shri Thomas Mathew Neh t%?ﬂOOfﬁf,IViACGVS‘C)‘
O.A.316/06: |

Biju K Jacab,

Inspector of Central Excise,

Trichur Division, Trissur. Applicant

(By Advocate Shri CSG Nair)



o

Vs.

The Commlss;o 'ier of Central Excise & (,t stoms
Central Revenue Buildings

|.S.Press Road, Cochin-18 and two others, Respondents
(By Advocate Shri S.Abhilash, ACGSC)
C.A.215/06:

P.C.Chacko,

Inspector of Central Excise & Customs,
Thalassery Range, Thalassery,
Kannoor District. Applicant

(By Advocate Shri CSG Nair)
Vs.

The Commissioner of Centra! Excise & Customs,
Central Revenue Buildings |
1.S.Press Road, Cochin-18 and three ciers. Respondents

(By Advocate Shri M.M.Saidu Muhamimed, ACGSC)
0.A.317/06: |

Chinnamma Mathews,
Inspector of Central Excise,
Wadakkanchery Range, Trichur District.  Applicant

(By Advacate Shri CSG Nair)
Vs.

The Commissioner of Central Excise & Customs,

Central Revenue Buildings ' :
|.S.Press Road, Cochin-18 and two others. rRespondents
(By Advocate Shri George Joseph, ACGS()

0.A.318/06:

C.J.Thomas,

Inspecter of Central Excise, )

Head Quarters Office, Calicut. Apriicant

(By Advocate Shri CSG Nair)

Vs.



B.

The Gormmissioner-of Central Excise-& Customs,
Central Revenue Buildings

1.S.Press Road, Cochin-18 and two others. ' R_espdfdents

(By Advocate Shri P.J,Phiip, ACGSC)
0.A.318/08;

K.Subramanian,
Inspector of Central Excise,
Tellichery Range, Tellichery. Applicant

(By Advocate Shri CSG Nair)
Vs, |

The Commissioner of Central Excise & Customs,

Central Revenue Buildings

|.S.Press Road, Cochin-18 and two others Respondents
(By Advocate Smt. Mini R Menon, ACGSC)
0.A.320/06: N

Gireesh Babu P:,
inspector of Central Excise,
Head Quarters Office, Calicut. Applicant

(By Advocate Shri CSG Nair)

- Vs.

The Commissioner of Central Excise & Customs,
Central Revenue Buildings
l S.Press Road, Cochin-18 and two others. Respondents

(By Advocate Smt. K. Girija, ACGSC)

0.A.321/08: |

K.V Balakrishnan,

Inspector of Central Excise,

Central Excise Range,

Manjeshwaram Kasarkode District. Applicant
(By Advocate Shri CSG Nair)

Vs.

The Commissioner of Central Excise & Customs,
Central Revenue Buildings
|.S.Press Rozd, Cochin-18 and two others. Respondents

(By Advocate Shri Thomas Mathew Nellimoottil, ACGSC)

rrrrrr



0.A.322/06:

|.S.Antony Cleetus,

Tax Assistant,

Central Excise Division, : ’
Ernakulam I, Cochin-17. Applicant

(By Advocate Shri CSG Nair)
Vs.

The Commissioner of Central Excise & Customs,
Central Revenue Buildings

|.S.Press Road, Cochin-18 andthree others. Respondents
(By Advocate Shri P.A Azis, ACGSCYR.1-3) |
0.A.323/08:

P.T.Chacko,

Senior Tax Assistant,

Central Excise Division, Kdtayam. Applicant
(By Advocate Shri CSG Nair) |
Vs. |

The Commissioner of Central Excise & Customs,

Central Revenue Buildings

|.8.Press Road, Cochin-18 and three otners. Respondents
(By Advocate Shri C.M.Nazar, ACGSC) .

0.A.324/086:

V.V Vinod Kumar, _

Inspector of Central Excise, ‘

Head Quarters Office, Calicut. Applicant

(By Advocate Shri CSG Nair)

Vs.

The Commissioner of Central Excise & Customs,

Central Revenue Buildings

| S.Press Road, Cochin-18 and two ofhers. Respondents

(By Advocate Shri Sunil Jose, ACGSC)



0.A.326/086:

C.Gokuldas,

Inspector of Central Excise, ., ==~

Head Quarters Office, Callcut © Applicant
(By Advocate Shri CSG Nair)

Vs.

The Commissioner of Central Excise & Customs,
Central Revenue Buildings | - o
| S.Press Road, Cochin-18 and twoothers: -~ . Respondents -*
(By Advocate Smt. Mariam Mathai, ACGSC)

0.A.326/06:

Joju M Mampilly,

Inspector of Central Excise,

Head Quarters Office, Cahout " Applicant

(By Advocate Shri CSG Nair)

Vs. |

The Commissioner of Central Excise & Fustoms

Central Revenue Buildings

| S.Press Road, Cochin-18 and two others. Respordents
(By Adxfczcate Shri P.S.Biju, ACGSC)

0.A.327/06:

T.N.Sunil,

Inspector of Central Excise, S
Kanhangad, Kasarkode District. Applicant

(By Advocate Shri CSG Nair)

Vs.

The Commissioner df Central Excise & Customs,

Central Revenue Buildings

|.S.Press Road, Cochin-18 and two others. Respondents

(By Advocate Shri P.M.Saji, ACGSC)



0.A,328/08:

M.Sasikumar,

Inspector of Central Excise,

Divisional Preventive Office,

Trichur Division. - Applicant

(By Advocate Shri CSG Nair)
Vs.

The Commissioner of Central Excise & Customs, |
Central Revenue Buildings B o
|.S.Press Road, Cochin-18 and two others. Respondents

(By Advocate Shri P.Parameswaran Nair. ACGSC)
0.A.329/06: | |

A.P.Suresh Babu,
Inspector of Central Excise,
Head Quarters Office, Calicut. Applicant

(By Advocate Shri CSG Nair)

Vs,

The Commissioner of Central Excise & Customs,
Central Revenue Buildings
I.S.Press Road, Cochin-18 and two others. | Respondents

(By Advocate Shri Varghese P. Thomas, ACGSC)
0.A.330/08: |

R.Satheesh,

Inspectar of Central Excise, .

Office of the Asst. Commissioner of Central Excise,
Muvattupuzha Division, KPC Towers, Muvattupuzha, o
residing at. "Srihari” A.M.Road, Vaidyasala Pady, -
Iringole P.O., Perumbavoor,

Ernakuiam District. ' ~ Applicant

(By Advocate Shri Shafik M.A.)
Vs.

Union of india, represented by the
Secretary, Ministry of Finance,

New Delhi and 2 others. ~aspondents

(By Advocate Smt. Mariam Mathai, ACGSC)



10.
0.A.331/06;

K.V.Mathew,

inspector of Ceriiral Excise,

Office of the Superintendent of Centrai Excuse

Palai Range, Opposite, KSRTC Bus Stand, Palai,

Kottayam District, residing at "Karinatiu Kaithamattom“,
Poothakuzhy P.O.Pampady, Kottayam District. Applicant

(By Advocate Shri Shafik M.A.)
Vs,

Union of India, represehted by the
Secretary, Ministry of Finance, '
New Delhi and 2 others. Respondents

(By Advocate Shri M.M.Saidu Muhamn'xﬂed, ACGSC)
0.A.332/06:

Thomas Cherian, =

Inspector of Central Excise, '
Office of the Commissioner of Centrai m{cnse
Calicut, residing at: "Mattathil” 33/5641 A,
Paroppadi, Malaparamba

Calicut. Apglicant

(By Advocate Stiri Shaﬁk M.A)
Vs.

Union of Indiia, represented by the
~ Secretary, Ministry of Finance, '
New Delhi and 2 others. Respondents
(By Advocate Shri P.A.Aziz, ACGSC)

0.A.333/08:

P.G . Vinayakumar,

inspector of Central Excise,

Kalpetta Range Office, Kalpetta,

Wynad District, res:dmg at 19/241(3), Vatzkary Lane,
Near St. Josephs Schod, Pinangode Road, %a!oetta
Wynad District. , Applicari

(By Advocate Shri Shafik M.A.)

Vs.



1.

“Union of India, represented by the
Secretary, Ministry of Finance, - o
New Delhi and 2 others. ~ Respondents

(By Advocate Shri P.Parameswaran.Nair, ACGSC) o
0.A.341/06; -

A.K.Surendranathan,

Superintendent of Central Excise,

Trichur {i Range Office, Trichur, .
residing at Kottassery House, Post Akikavu,
Via Karikad, Trichur District. Apidicant

(By Advocate Shri Shafik M.A.)
Ve _ . .

Union of India, represented by the
Secretary, Ministry of Finance, :
New Delhi and 2 others. Respondents

{By Advocate Shri Varghese P Thomas, ACGSC)

0.A.342/08:

Rasheed Ali P.N.,

Superintendent of Central Excise,
Central Excise Range, Quilandy,

LIC Road, Quilandy, residing at

-2, Aisa Apartments, Red Cross Road.
Calicut~-873 035. Applicant

(By Advocate Shri Shafik M.A.)
Vs,

Union of India, represented by the
Secretary, Ministry of Finance, i :
New Delhi and 2 others. : Respondents

(By Advocate Smt. Aysha Youseff, ACGSC)
0.A.343/06;

C.V.George,

Superintendent of Central Excise,

Central Excise Divisional Office, Trichur,

- residing at Cheruvathoor House, St.Thomas Rr@d,
Pazhaniji, Trichur, District. Applicant

(By Advocate Shri Shafik M.A.)

Vs,



Union of India, represented by the
Secretary, Ministry of Finance, )
New Delhi and 2 others. . .\espondents

(By Advocate Smt. Aysha Youseff ACGSC)
(By Advocate Shri Shafik MA.) :

Vs.

Union of India, represented by the
Secretary, Ministry of Finance, S ‘
New Delhi and 2 others. Respondents

(By Advocate Smt. K.Girija, ACGSC)
344/08:

N.Muralidharan,

Superintendent of Central Excise,

Central Excise Division Il Palghat,
Permanently residing at TC 11/120, 'Ushus’
Green Park Avenue, Thlruvanbady P.C.,
Trichur, App icant

(By Advocate Shri Shafik M.A.)
Vs.

Union of India, represented by the
Secretary, Ministry of Finance,
New Delhi and 2 others. Respondents

{By Advocate Shri George Joseph, ACGSC)
0.4.246/06:

P.Venugopal,

Superintendent of Central Excise,

Central Excise Range Office, Irinjalakuda,

residing at G-41, Kaustubhom,

Green Park Avenue Thlruvanbady P.C.,
Trichur. Ap:r icant

(By Advocate Shri Shafik MA.)
Vs,

Union of India, represented by the
Secretary, Ministry of Finance, , R
New Delhi and 2 others. Respondents

(By Advocate Shri P.J.Philip, ACGSC)



13.
O.A.368/08: _
Rafeeque Hassan M,
Inspector of Central Excise,
Perintalmanna Range, Perintaimanna. Applicant

(By Advocate Shri CSG Nair)

Vs.

The Commissioner of Central Excise & Customs,
Central Revenue Buildings
|.S.Press Road, Cochin-18 and two ofhers, Respondents -

(By Advocate Shri P.M.Saji, ACGSC)
0.A.369/08:

A.Syamalavarnan Erady,

Inspector of Central Excise,

Range Il KozhikodeDivision, ,
Calicut Commissionerate. ' - Applicant

(By Advocate Shri CSG Nair)

Vs.

The Commissioner of Central Excise & Customs,
Central Revenue Buildings

|.S.Press Road, Cochin-18 and two athers. Respondents
(By Advocate Smt. Mariam Mathai, ACGSC)
0.A.380/06:

Dolton Francis forte,

fnspector of Central Excise,

Service Tax Section, ‘
Central Excise Division, Calicut. Applicant
(By Advocate Shri CSG Nair)

Vs.

The Commissioner of Central Excise & Customs,

' Central Revenue Buildings

|.S.Press Road, Cochin-18 and two cihers. Respondents

(By Advocate Shri C.M.Nazar, ACGSC)



-~

“Union of India represented by the

NES

0.A.351/068:

3

Panif*in i

"*’*vnntsve Unit i,

T’mruva.. anthapuram. Applicant

(By Advccate Shri Arun Raj S.)
;\/s. |

Secretary, Ministry of Finance,

Department of Customs and Excise,

New Delhi and three others. Resnondents

(By Advocate Shri Aysha Youseff, ACGSC)

O.A.384/06:

Sashidharan,

inspector of Central Excise,

Central Excise Head Quarters Office (AUu-t i, Caticui;
:eszqmq ai: 1/2985 A, Rithika Apartments, East Hill Road,

Waest Hill P.O., Calicut-5. \ Appilicant

f’E‘s\, Asgvocate Shri Shafik MA.)

ralts U india represented by the
ary, Ministry of Finance,
Mee Delhi & 2 others. ' Respondents

{By Advocaie Shri Sunil Jose, ACGSC)

;‘ F:i ,‘_,f?! -’%‘

AMless

m::-‘*aa,i’»:}r of Central Excise,
Central Sxcise Head Quarters Office (Tech), Calicut,
residing at.”Ayathamattom House”, Chevayur P.O.,

Faa 5t

Cajcut-li, Applicant

(By Advocate Shri Shafik MA.)

,
Vs,

Union of India represented by the
Secretary, Ministry of Finance,
New Delhi & 2 others. Respondents

(By Advocate Smt. Mariam Mathai, ACGSC)

R

.



0.A.389/08

K.K.Subramanyan,

Superintendent of Central Excise, interal Audit
Section, Central Excise Commissionerate,
Calicut, residing at: Bhajana Kovil, Cha!mg:xura
Calicut. _ Applicant

(By Advocate Shri Shafik MA.)
Vs,

Union of India represented by the
Secretary, Ministry of Finance,
New Delhi & 2 others. - | Respondents

(By Advocate-Shri C.M.Nazar, ACGSC)
0.4.370/06: |

V.K.Pushpavally,

W/o Kesavankutty,

inspector of Central Excise,

Ofc the Central Excise | B range,

Palakkad, residing at "Karthika”, Kannivapuram,
Ottapalam, Palakkad District. Applicant
(By Advocate Shii Shafik MA)

Vs.

Union of india represented by the |
Secretary, Ministry of Finance, '
New Delhi & 2 others. Respondents

(By Advocate-Shri S Abhilash, ACGSC)
0.A.371/08:

M.K.Babunarayanan,

inspector of Central Excise(PRO),

Central Excise Head Quarters Office, Calicut,

- residing at:"31, Netaji Nagar, Kottuli P,
Calicut. Applicant

By Advocate Shri Shafik MA.)
Vs, -

Union of India represented by the
Secretary, Ministry of Finance,

New Delhi &Zothers o Re';pondents

(By Advocate Shii M.M. Sa:du Munammeu ACGSC)



6.
0.A.384/06:

Bindu K Katayarkott,
Inspector of Central Excnse Hars. Ofﬁcs-
Calicut. Apphcant

(By Advocate Ms. C.8.Sheegja)
Vs.

The Commissioner of Central Excise & Customs,
Central Revenue Buildings |
1.S.Press Road, Cochin-18 and two ol Respondents

(By Advocate Mrs. K.Girja, ACGSC)

0.A.387/06: |

Tomy Joseph,

Superintendent of Central Excise

Customs Preventive Unit, Thodupuzha. Applicant
(By Advocate Shri CSG Nair) |

Vs,

The Commissioner of Customs(Preventive),

Ceniral m&:nuu Buildings

1.8, Prese Read, Cochin-18 and two othars. Respondents
(By Advoczie Mr. Thomas Mathew Ne”moot*‘il ACGSC}
0.A.401/08:

£ Praveen Kumar,

Superintendent of Central Excise,

Head Cuarters Adjudication Section,

Calicut Commissionerate. Anplicant

(By Advocate Shri P.Rejinark)
Vs,

The Commissioner of Central Excise & Customs,
Central Revenue Buildings :
1.8.Press Road, Cochin-18 and twooltiers. Respondents

(By Advocate Mr. Sunil Jose, ACGSC;

The Application having been heard on 9. 6 4006
ihe Tribunal on the same day delivered the fonowmg
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ey E ' i o .
\!;u ;ngf,surplus staff Howevex jatl; the 1nterventlon of the
- P . . P .
i “ g - | At :
S 1lst respondent the said; order was to Dbe kept in
'v' . . ]
R ‘abeyance ‘vide order dated 27.10.2005.
'
{ .

.General Secretaries of Staff Associations of Cochin
Commissionerate. ,
7f The respondent  No.3,  the Commissioner of
Central Excise and CQ§tQms,fCo¢hin Commigsioneraﬁe had
_L :iésued the - impugned'f~ttaﬁ$fer crder  which iﬁyolyes
] Lnter Commlsglonerate | iién& .intra;éommissibgerate
: F?ansfers.]ﬁ?fﬁourse, tﬁi;: order was 154ued with the
ie-'-v‘ A ERE N i
«ﬁ:fapproval of‘$the Chief. Comm1551oner of q%ntral Ex'cise,"l
Ij;tggfré}a ZQh%Eif' ﬁqchi. gp?{ ‘applicants g Assobé;t%onE{
| immediately preferréd a . representation d ted 12.5.2006
addressed to respondent MNo. 4 followed by another
dated 16.5.2006 to the same addressee. As a matter
"
’: g

6. On 3rd Januéry, 2006, the rqspondents have issued a

.communication to all the officials in relation to the

choice station prescribing certain specific dates and a

copy of the same has been endorsed, inter alia to All
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2 'fFf fact, . the yildiiall'  applicafits  have also,”

lpreferred respective
il
jiflof their transfers

}
ations fourji reconsideration

Fotin
2 e R TR

Al T

T e O o,

A
xﬁ'from thej) same, Calicut

. X

Ty 2

llilCommissionerate had : “,dressed a |gommunication

LB
8

Wilithe Commissioner,

A
e~

ot
SOt

Excise, Cochin,

s

orders €fssued ' by

Ilreference to  the

I '; B ’ '_'
jllatter and therein bﬁought out as folllows: -
i I TS A Ik

R Vu. ’ )

~'s.‘;-§j:;u
o 4. It is further observgd that, in the AGT
) 30% (of the working strength) of " Inspectors,-
b 37% of Superi-~ntendents, 50% of Senior Tax v
) Assistants and . 40% of Group D staff have BT
e C been transferred, which is very high. In a 4 R
b ' year tenure criterion, not movethan  25% of the LR
4 8 staff shodd be = transferred. Any abnormal e W

' transfer of staff would seriously impair R
adninistrative efficiency and we should , to the B
extent feasible, avoid such a situation. L

5. We have received a large number of

representations from officers- of - various
. cadres requesting' for retention in &he -
“ Commissionerate itself for the reason that the
tenure of 4 years, .prescribed in the transfer
policy 'is with respect. to a station and not with
respect to a Commissionerate and since they have
not completed ’the statlon tenure.,of 4 years,,
they are not llablbﬁfoq transfer. here is some
! (AR
X merit in this argument The transfer policy
followed in all the,,Comm1551onerates prescribes
only station tenuregu\and not. Co 1551onerate

- et ke
e = T
e A BT G e We L NS S T

ﬁ* wise tenure. in #amCommlsSLOner o there’ are
| different statlonywhon}y station 't enure should
t R

be taken into aokoun for conSLde mng transfer
L and not the toté& éfav ‘of an Offlcg ¥ within the
Commissionerate.- “Th**”, aspect shodld be -kept
in mind while effecting transfer and it appears
in these orders, this fact has not been taken

e

1 into account.
" .“' 6 ., 80 08 0 .onolo ¢ s 0 0 00 50000 ..

e ' 7. It is further seen that there are a number S
o L \\\ of lady officers who have been transferred from et
I K . -/ " LN .
) \ B K
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Callcut to o.g“ Tl nerates.»t‘The general
policy of -G fednithie ! India il  to. have
pos;tlvedlscr _'}ﬁ”; “avour of ilady officers
and they have'| , gﬁsg,i in a moxé| considerate
way than genf ‘uﬂﬁjﬁ Fers. Thi%taspect also
has not take ,‘%Wibébunt in lthe transfer
orders. Even% 'A»1%L§;oup"D[ @aff, d find
that nmore tmf‘ "édy officefﬂf have been.
transferred’ o *gm Comm1s51onerate. On
account of th_» ‘phmber of representatlons
have been rece jnﬁare being forwarded to

these matters
arrived,

‘applicents?;’

e

g T

4,

_ Unless and until
lfed and a consensus is

it

;iaggrieved by

The the’ transfer?%yfvdni'
:iorder on various~}ggrounds such as, the same notx‘;% .V
»;being, in tune w;th " the general polic§j guidelines.andné, |
;in addition itn nés been ‘the case of‘ the appliéants'ii‘ |
;_inaf as recently.A as 23.11.2005 the Department of :
Expenditure has emphasised the transfer to be kept.3£
tne ﬁminimum. of the said order reads:’“

srand the freq&ency and the

_ sfers of off1¢1als‘ whether
within the ntry or overseas, shall be °
reviewed as,fr enf transfers cFuse avoidable i
lnstablllty, résur i in lnadequate devélopment i
of expertls grasp of the il
respon31bllltle§f; IIﬁesultlng in
,: Alyw‘ Ministries, &}
.T'Extelnal ffalrs shall
review the © poll”leuq with a view to ensuring
longer tenures At "posting, . thereby reducing: Lo
the expenses on allowances and transfers. .
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9; On 31.5.2006,' when .the cases were listed for
consideration, - while granting | timé to the learned
counsel  for the réspdndents -to  seek instrgctions,
the . impugned order dated: i115.2006 was directed to
be stayed' till Ehe ‘next date of hearing.  Since
nala fide .has been alleged , notice also was  sent
to respondéﬁts 4 and 5 in  their individuai.
. capacities.
.

10. The respondents . have filed an M.A. for vacation of
the intérim.stay épanﬁed. However, x» the case was to be
heard finally, subject to certain élérificationévsought by
the Bench feiating to the interpretation swtakixx of para 2
() and 3 of order datéd 16-11-2003 (Annexure A-11). A
counter contesting the O.A. has also been filéd by
the respondénts. In the said counter the reséondenﬁs
have  submitted  that this year the competenf”
authority has decided to transfer the Superintendent
who .have.' completed 5 Years in a- Commissionerate .
rather than a statiqﬁ. Other éubmiséions such as
guiaelines issued are not mandatory and hence, the
same be not strictly followed etc. ‘have' aléo been

made in -the counter. -

11. :Arguments were heard and documents perusea.
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12. ‘Certain preliminary objections have been raised -in
re_spect of non recognition of the Association; and ‘it was
submitted on behalf of'respondents that the Associations
‘have no locus 'standi. The learned counsel for the
applicants however, submitted that the A.T. Act nowhere
prescrioes that'bthe ﬂssociation vwhich‘ takes up a “class
Ny action_*should be recognised. This. objection need not -
idilatev us as apart from the fact {that the A.T. Act._has_
noWhere stated that the.Hssociations should.be recognised,
in  the. instant case ithe very circular dated 03-01-2006
.having -been "endorsed to the Applicant Association, the
respondents cannot be permitted ‘to raise this objection.

'The other procedural requirement relating to the authority

which would prosecute the case on behalf of the Association
does stand fulfilled.in this case. Hence, the objection

raised by the‘;espondents in this regard is rejected,

. 13. : The learned counsel for the applicant
submitted that the impugned transfer -order suffers from

the following inherent legal infirmity:-

(a) The same has not been passed by'the~Competent
Authority.

(b)i' ‘The Chief Commissioner has not applied his

—



mind in passing the transfer of order.

(c) =~ Even if the Chief Commissioner has passed
| this order, or the order otherwise is held
to have been passed by “the Competent
authority, the same is violative of the
order dated 16-01-2003 (Annexure A-11)
inasmuch as per para 2(c) 'the Chief
Commisgioner has the power only to monitor
. the imélamaﬁtation - of the Board's
iﬁstructions with regard to trangfbr.
(d) The act of respondents No. 4 and 5 (i.e.
vthe: Chief Commissioner and Commissioner,

Cochin) smacks of malafide.

- .14, Per . contra  the counsel for | the  respondents
w»éubmitted that there can be no indefeasible right as held

by the - Apex Court in "respect of Transfer and that

guidelines, which stipulate four years in a station need

not be folloWed.as‘thé'same are not statutory in character
. and 'hencé are ﬁot'xnandatory to follow. As regards the
"issue 'of “the inter comﬁissionerate Transfer by the
,Coﬁmiséioner, it has been submitted that the same'was with
“the épecific approval of the Chief Commissioner and as such

issue by the Commissioner cannot be held invalid. As

-

e }
. ]
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regards malafide, the respondents' counsel argued that in a
transfer involving hundreds of individuals, there is no

question of malafide.

15. The limited scope of judicial review on transfer is
well settled. Right from E.P. Royappa vs State of Tamil
vaadui '(1974 (4) SCC 3), till the latest judgment. of Kendriya
'Vidyalaya Sangathan v. Damodar Praéad Pandey, (2004) 12 scc 299, the
apex Court has struck a s?mphonic qound which in nutshéll;
‘as reflected'in the above case of Damodar Prasad Pahdey, as

under: -

4. Transfer which is an incidence of service is not to be interfered
with by courts unless it is shown to be clearly arbitrary or visited by
mala fide or infraction of any prescribed norms of principles governin

‘the transfer (see.Abani Kanta Ray v. State of Orissal1995 Supp (4
" SCC 169) . Unless the order of transfer is visited by mala fide or is
made in violation of operative guidelines, the court cannot interfere
with it (see Union of India v. S.L. Abbas (1993) 4 SCC 357 2 Who
should be transferred and posted where is a matter for the
administrative authority to decide. Unless the order of transfer is
vitiated by mala fides or is made in violation of any operative
%uidelines or rules the courts should not ordinarily interfere with it. In
nion of India v. Janardhan Debanath (2004) 4 SCC 245 it was
observed as follows: (SCC p.250, para 9) ' .

"No government servant or employee of a public undertaking
has any legal right to be posted forever at any one particular
place or place of his choice since transfer of a particular

- employee appointed to the class or cate;;ory of transferable
posts from one place to another is not only an incident, but a
condition of service, necessary too in public interest and

- efficiency in the public administration. Unless an order of
transfer is shown to be an outcome of mala fide exercise or
stated to be in violation of statutory provisions prohibiting any

. such transfer, the courts or the tribunals normally cannot
interfere with such orders as a matter of routine, as though they
were the appellate authorities substituting their own decision for
that of the employer/management, as against such orders
passed in the interest of administrative exigencies of the service
concerned. This position was highlighted by this Court in
National Hydroelectric Power Corpn. Ltd. v. Shri Bhagwan



(2001) 8 SCC 574 "

16. . .Agai'n,A in the case of State of U.P. v. Gobardhan
Lal, (2004) ll'SéC 402, . the Apex--Court has held as under:-

7. It is too late in the day for any government servant to contend
that once appointed or posted in a particular place or position, he
should continue in such place or position as long as he desires.
Transfer of an employee is not only an incident inherent in the terms .
‘of appointment but also implicit as an essential condition of service in
the absence of any specific indication to the contra, in the law
governing or conditions of service. Unless the order of transfer is
shown to be an outcome of a mala fide exercise of power or violative
of any statutory provision (an Act or rule) or passed by an authority
not competent to do so, an order of transfer cannot lightly be
interfered with as a matter of course of routine for any or every type
of grievance sought to be made. Even administrative guidelines for
-regulating transfers or containing transfer policies at best may afford
an opportunity to the officer or servant concerned to approach their
higher authorities for redress but cannot have the consequence of
depriving or denying the competent authority to transfer a particular

- officer/servant to any place in public interest and as is found
necessitated by exigencies of service as long as the official status is

- not affected adversely and there is no infraction of any career
- prospects such as seniority, scale of pay and secured emoluments.
-~ This Court has often reiterated that the order of transfer made even in
- transgression of administrative guidelines cannot also be interfered
with, as. they do not confer any legally enforceable rights, unless, as

- noticed supra, shown to .be vitiated by mala fides or is made in
" violation of any statutory provision. - . .

17. The case of the applicants, as such is required to
-be considered in the ligﬁt'of the aforesaid judgments and

the facts of the case.

18. Admittedly there.is no statutory transfer policy{
As such, it is only the guidelines that are td_goverh the
' transfers of the appliCants. A three judges' Bench

" constituted by Hén'ible Mr.. Justice V.N. Khare,. CJI, Justice
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'S.BQ Sinha and Justice Dr. A.JR. Lakshmanan has observed in

the case of Bimlesh Thnwariv. State Of‘Heqyana,(ZOOB) 5-SCC‘
604 as under:-

47. It is also well settled that in the absence of rules governing
. Seniority an executive order may be issued to fill up the gap. Only in the
- absence of a rule or executive instructions, the court may have to

evolve a fair and just principle which could be applled in the facts and
c;rcumstances of the case. ‘

19. ~The above may be borrowed in the present case. as
well as there is no statutory orderyon transfer. Again, in
the'case of --State of U.P. v. Ashok Kumar Saxena, (1998) 3

SCC 303 the Apex Court has held as under:-

In N.K. Smgh V. Unlon of India (1994) 6. SCC 98 this Court held‘ _
+ that interference by judicial review is_justified only in cases of mala
fides or infraction of any professed norms -or prmc:ples
(EmphaSls supplled) “«
20f Thus, when the, guidelines as contained in the 1994 °

order of the Board of Excise and Customs are the professed

norms, it has  to be seen whether the 'same have been’ .

. vioclated.

21. The COunsel for the'respondehts has submitted that
the Chlef Commissioner is competent to desxgn his pollcy on

transfer keeplnq in view the qround realltles occurring in

the State The counsel for the appllcant, on the other.

hand stated that there 1s absolutely no power vested with

the Chief Commissioner in thls-’regard, as, under the
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provisions of para 2(c) of order dated 16-1-2003 (Annexure
A-11) all that he could do is only to monitor the
implementation of the Board's Instructions with regard to

transfer. There is substance in the submissions made by

the learned oounsel for the applicants. The Board having
prescribed some norms and the same having been implemented
in the past, and on the basis of the same when the

discussion between the JCM members and the administratlon

oA e o

- has been held and consensus arrived at vide Annexure A-4,
the‘Chief‘Commissiomfcannot, in our opinion,.design his own
policy of transfer in such a way that thensame frustrates
the norms prescribed by the superior authority, i.e. the -
Board. - Again,’ when for the entire country'uone transfer
policy subsists, the Chief Commissioner cannot have a
separate transfer policy for his zone. As a mater of faot,

~according to the applicant‘stoounsel, even in regard to the
five Years.in the samevcommissionerate, the same has not

‘been followed inasmuch as persons with less than 2 months'
servioe in a Commissionerate have been shifted by the
impugned'order. Again, when the Trivandrum Comm1351onerate'
had been constituted only in 2003 there is no question of
persons therein having put in five years commLSSioneratei

seniority As such, we are inclined to accept the

submissions made by the applicantis counsel.
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22. In our opinion, there is a rationale in prescribing

a period as "station seniocrity". In the case of B.
Varadha Rao v. State of Karnataka, (1986) 4 SCC 131, at

page 135 the Apex Court has held as under:-

6. One cannot but deprecate that frequent, unscheduled and
unreasonable transfers can uproot a family, cause irreparable harm to
a government servant and drive him to desperation. It disrupts the
education of his children and leads to numerous other complications
and problems and results in hardship and demoralisation. It therefore
follows that the policy of transfer should be reasonable and fair and

‘should apply to everybody equally. But, at the same time, it cannot
be forgotten that so far as superior or more responsible posts are
~ concerned, continued posting at one station or in one department of
the government is not conducive to good administration. It creates
vested interest and therefore we find that even from the British times

the general policy has been to restrict the period of posting for a
definite period."

23. The learned counsel for the applicants submitted
that the transfer 1is completely in violation of the
instructions of the Finance Ministry as extractedbabOVe and
this transfer would cost to the exchequer a stﬁpendous

amount of Rs 2 Crores which perhaps would not be allowed by

the Mihistry of Finance. It is not for this Tribunal to
delve on this issue as 1f there is any objection from the.

Ministry of Finance, it is for the authority which effected

the transfer entailing such expendifure to explain. Hence,
we are not entering into this aspect while dealing with the

case of the applicants.

24. Next point urged on behalf of the applicants is

T
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: ﬁalafide.' Though specific act of malafide has been
levelled against ény one by the applicants, it has been
éubmifted that right rfrom the day the Chief Commissioﬁer'
-had taken bver charge of Kerala zone, his acts would

‘refiect the extent.of use of power in an irrational way.

- The.¢ounsél for the respondents on the other hand_submits

. that fhere ié no question of malfide when the transfer
.order is fpf more than 100 individual. Thus, the.quéstion

  here is whether the act of the, Chief Commissioner is
accéntuated by malafide or not. It is worth referring_to

.the_ e2a¢t scope and ambit of the term  "malafide in

: jurisp;udencé of péwér. In the case of State éf Punjab v.

Gurdial Singh, (1980) 2 SCC 471, at page 475 the Apex Court
- has.held»as:under;—v

9. The question, then, is what is mala fides in the jurisprudence of
power? Legal malice is gibberish. unless juristic clarity keeps it

- Separate from the popular concept of personal vice. Pithily put, bad
- faith which invalidates the exercise of power — sometimes called
colourable exercise or fraud on power and oftentimes overlaps

motives, passions and satisfactions — .is the attainment of ends
- beyond the sanctioned purposes of power by simulation or pretension
of gaining a legitimate goal. If the use of the power is for the
Tfulfilment of a legitimate object the actuation or catalysation by malice
is not legicidal. The action is bad where the true object is to reach an

end different from the one for which the power is entrusted, goaded
by extraneous considerations, good or bad, but irrelevant to the
entrustment. When the custodian of power is influenced in its exercise
by considerations outside those for promotion of which the power is

- vested the court calls it a colourable exercise and is undeceived by.
- illusion. In a broad, blurred sense, Benjamin Disraeli was not off the
mark even in law when he stated: “I repeat . . . that all power is a
trust — that we are accountable for its exercise — that, from the
people, and for the people, all springs, and all must exist”, Fraud on
power voids the order if it is not exercised bona fide for the end
designed. Fraud in this context is not equal to moral turpitude and



embraces all cases in which the action impugned is to effect some
object which is beyond the purpose and intent of the power, whether
this be malice-laden or even benign. If the purpose is corrupt the
resultant act is bad. If considerations, foreign to the scope of the .
. power or extraneous to the slatute, enter the verdict or impel the

action, mala fides or fraud on power vitiates the acquisition or other
- official act.” : B

'25.  The presence of malafide in the action on the

part' of the Chief Commissioner has to ke viewed in the
light of the above. However, for the decisibns as herein

being stated, we are not entering into this controversy.

©26. - The counsel for the applicant submits that justice

would be met if the applicants are permitted to pen a
representation to the higher authority (i.e. the Secretary,'

Ministry of Finance) who would take ;nté_account all the

» aspect and “arrive at a just cohdlusion in regard to the
- transfer of the applicants and till such time the decision
of ‘the. highest authority is communicated, the status-quo

- order may continue. The counsel for the respondents,

however, submits that the case be décided on merit.

27. We have given our anxiousb‘considerationv to the
submissions made by the both the parties. We have also

expressed our views as to how far the Chief Commissioner

 framing his own policy which substantially varies from the

oﬁe taken by thé higher authority i.e. the Board of E&xcise
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‘ahd customs in one of the paragraphs abo?e. The aspect of
financial implication is not touched by us. So is the case
with‘ regard to malafide. For, when the Board's
instructions are to cover the entire peninsﬁla, when the
powers to the Chief Commissioner as contained in Annéxure
A—il 'o;der confines to .monitoring the implementétion of
Board's 'instructioné in regardibtransfer,’ whether "any
maléfide.exists-or not, whether the exchequer pérmits the
extent of expenditure or nbt, {whéther such an order if
passed‘by,other Chief Co@missioners woula resﬁlt in chaos,
eth, Qould better be analyzed and a just decision arrived
at by the highef authority i.e. either the Board or the
Secreﬁary, Ministry of Finance. As the Béard of Excise and
Custom has not been arrayéd as réspondents in these OAS, it
is felt that the matter be appropriately dealt with by the‘ 
Seéretary, Ministfy of'Fina@cé,.Department of Revenue, New
Delhi who has been impleéded as respondent No. 1 to deal
with the entire.issue for which purpose,_the Associations
who afe applicants before us may pen:representations within
~a specific period. ‘They may,'iﬁ thét represeﬁtation, give
specifically, asto which of the individuals in'the‘transfér
ordef they repreSént. Of course, the Secretary, Miniétry.
of Finance may well arranqe consideration - of such
representation‘at an approp:iate leQel; either of the Board

or even other Chief Commissioners (other than respondent
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No. 2 here) and till sgch time the decision 1is arrived at
and communicated, the transfer order be nét given effect to
in respect of those whose names figure in the Alist of
individuals represented by the Associations. Those who
abide by the transfer and want to join the new place of
posting may be allowed to join. In a situation where oné
person moves tc a particular place, and the one who has to
move from that place happens to be one agitating against
the transfer; the authorities Tayvadjust tﬁe transferred
individual within the same Commissionerate till the
disposal by the Secretary of the representations of the

Association.

28.  In some cases the individuals who have been asked

to move from one place to another, have represented thét
whiie théy are prepared to move from the earlier place Qf
posting, their bosting be to some other place and not the
one where they have beeﬁ posted. It is for the respondents
to consider this aspect also, after the decisién of the

Secretary, Ministry of Finance, communicated his decision.

29. In the «ccnspectus of the above, the OAs are
disposed of with a direction to the Applicants' Assocliation
(in OA 310/06 and 389/06) to sukbmit a fresh representation

on behalf of various individuals whom they are representing
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(whose names should figure in as a separate list in the
representation) within a period of ten days froﬁ the date
of communication‘of this order addressed to the Secretary,
Ministry‘of Finance, Department of Revenue,iwith copy to
‘the Board of Excise and Custom and en receipf the
Secretary, Ministry of Finance may consider the same
keeping in view the observations of this Tribunal as
contained abeve,v Board's instructions, the powers vested
with the Chief Commissioner and if they so desire, the
ﬁeasure of austerity as advised in the order dated 23-11-
2005 as extracted in one of the paragraphs above and
communicate the decisioﬁ to the Chief Commiseioner_ of
Excise and Customs, Cochin Witﬁin a period‘ef four weeks
from the date receipt of tﬁe representation. Till such’
time, ;espondents shall allow the applicants to the OAs to
function in their"respective places of posting as they

stood before passing of the impugned order.

No costs.
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