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The application having been heard on 4.7. 2002 the Tribunal on
the same day delivered the following:

ORDER
HONiBLE MR A.V.HARIDASAN, VICE CHAIRMAN
The applicant, S a Trained Graduate

Teachef(Mathamatics), Kendriya Vidyalaya, Ernakulam, has filed

this application aggrieved by the fact that while persons



Junior to her have been granﬁad the Selection Scale, the same
has been denied to her. Finding that by order dated 8.10.99
Belection Scale had been given tQ mahy persons who are junior
to her in the seniority 1ist, the épplicant made a
represaentation to fh@ 2nd respondent. On consideration of the

represantatiqn, the 2nd respondent has, by the impugned order

A-4 dated nil, informed the applicant that she was not granted

the Selection Scale as the DPC in its meeting held on 31.7.97

did not recommend her case for grant of Selection Scale on the
basis of her service racords. Aggrieved by this, the
applicant has filed this application for 'satting aside the -
impugned order A-4 and for a direction to the respondents 1&2
to grantAS@laction Scale to the applicant with effect from
1.4.96 with all consequential benefits, inserting her name
also in between 5)1.N0.80 and 81. It is alleged in the
 app1ication that since the applicant has got an unblemished

service and.as no adverse entry has ever beeaen éommunicated Lo
«hg@, there is absblutely no justification for not granting her

Selection Scale while the Selection Scale have been aranted to

persons who are Jjuniors to the applicant in the seniority

list.
2. ) Al though the respondents were given saveral
adijournments, they  did not file a reply statement and

consequently, their right to file a reply statement was
forfeitad. However, learned counsel for the respondents made
for our perusal the minutes of the meeting of the DPC which
was held on 31.7.99 for considering grant of Selection Scale

to Trained Graduate Teachers. He also made available for our

o



perusal the ACRs of the applicant which was considered by the
DPC. On the basis of the instruétions, learned counsel for
the respondents stated that the placement waé made in the
Selection Séale of’Teachers who were completed 12 vyears of
service in the Senior Scale and 6n the basis of a screening by
a duly constituted'DPC on the satisfactory performance of the
Teachers. The denial of Selection Scale to the applicant
while it was granted to the Teachers who are juniors to her is
sought to be justified on the grouhé that in the process of
selection, the applicant with lesser merit could not be placed
on account of the fact that only 20% of the Teachers were to
be given the Selection Scale and that the seniority was noﬁ
the only criterié. In support of this contention, the learned
counsel of the respondents referred to us the ruling of the

Apex Court in Central Council for Research in_aAvurveda &

Siddha and another Vs Dr.K.Santhakumar, (2001) 5 8CC, &0
whér@in the Apex Court held that promotion to selection post
and selection grade is not merely dependent seniority alone,
but on meritwcumrséniority: The dictum of the ruling under
citation has n6 application to the facts of this case. The
Apex Court was oonsidering a case of promotion by galection.
In this case, we are concerned with placement in the selection
grade on completion of 12 yaars.of service in Senior Scale.
Tha’ requirement is only satisfactory parformance of the

Teacher as seen by a Screening Committee.
3. We have perused the ACR of the applicant for the

relevant period which was considered by the respondents. For

first 3 years, the applicant has got an overall grading of

%



‘good’ whereas for the nax£ 2 years, the grading is ’average’.
If - fhe ‘average’ is cansidered.to be unsatisfactory, theh it
should have been communicated. to the applicant. From the file
produced, it is not sean.that the adverse entries in the ACR
have ever been communicated to the applicant. The averment in
the applioéfion'that.no adverse entry has'been commuhicated to
the applicant, has not been refuted by the respondents by
filing a reply statement. . It is well settled by now that the
uncommunicated adverse entries in the ACR should not be taken
into account in deciding the suitability for promotion.
Recently, a Full Bench of the fribunal, in 0.A.1304/2000, of

the Ernakulam Bench, declared the position as follows:

"When promotion is.based on sanioritywcum#fitness, the
incumbent is entitled to -be reconsidered for promotion
when adverse entries in the ACRs have not been
communicated to him fpr the relevant period ignoring
ih@ finding of thé DPC that the incumbent is "Not vet

fit" on the basis of ACRs."

In this case, as the entries for the 2 years as ’aQerage’ have
not been communicated to the applicant, we are of the
considered view that the case of the a@plicant has got to be
reconsidered by the bPC without taking into account these two

entries.
4. In the 1light of what is stated above, we dispose of

the application directing the respondents to have a review DPC

constituted and to have the case of the applicant considered

n



for placement in the Selection Scale with effect  from 1.4.96
without taking into account the entries(adverse) in the ACR
for the years June 1995 and June 1996. The above exercise
shall be gone into and\: resultant orders issued as
expeditiously &s possible at an; rate, within six weeks from
the date of receipt of copy of this order. There is no order

as to costs.

——

T.N.T.NAYAR
ADMINISTRATIVE MEMBER

Dated, the 4th July, 20

CHATRMAN

trs APPENDTIX

Applicant's Annexures:

1« A=1 t True copy of Office Order F.No.12=11/96-KVS(RP=1)
" dated 8.10.1999 of the 2nd respondent.,

True copy of covering letter ND:F.31~5/KVE/2900-2001/375
dated 11.8.2000 of the Principal, Kendriya Vidyalaya,
Ermakul am, to the 3rd respondent.

3. vA-S :+ True copy of representation submitted by the applicant
before 2nd respondent off 17.1.2001.

4. A-4 t Photocopy of communication No.12-3/2001-KVS(RP-I) dated
12.3.2001 issued by the 2nd respondent.
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