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IN - THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0. A. N; 384/90 "
XRAXIER 615/90 3384

™y = * )
DATE OF DECISION d!b' é‘ga

Shri M. Vi jayamohanan Apphcant %)in DA 384/30

Shri V. Gopakumaran Nair " 615/90

_ Shri V.B. Unniraj ._Advocate for the Applicant ¢¢) * .
S in both the DAs.

Versus

The Accountant General (A&E),
Kerala and 2 others

Respondent (s)

Shri Matheus J Nedumpara, ACGSC
Advocate for the Respondent (s)

CORAM :
The Hon'ble Mr. - N.V. Krishnan - Vigd Chdirsg@n . . .r
N .

The Hon'ble Mr.

A.V. Haridasan - Judicial Member

Whether Reporters of local papers may be allowed to see the Judgement ? (7/\0
To be referred to the Reporter or not ? oN ’

Whether their Lordships wish to see the fair copy of the Judgement ? M
To be cwculated to all Benches of the Tribunal ? = oU/\J

JUDGEMENT

( Hon'ble Shri A,V. Haridasan, Judicial Member )

Rs thé facts, circumstances and points of lau
involved in both these cases are very closely related,
these two applications are being considered and disposed

of by this common order.

2. ' Shri M. Vijayamohanan, the applicant: in 0.A.384/90
and Shri V. Gopakumaran Nair, the applicant in 0.A.615/30
are ex?servicemén whao h;;‘rgéistéred their names with
the Zila Sainik He;fare 0ffice, Trivandrum, for civil

employment. To fill up the posts of Chowkidars (Group D)

in the office of the 1st respondent, the respondents 1 & 2
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had requested the 3rd respondent, the R;jya Sainig Board,
~Vikas Bhawan, Trivandrum, to nominate ex-servicemen. As
the 3rd respondent foruarded a list of ex-servicemen inclbding
‘the applicémts in both these cases, the 2nd respondent
invited them for intervieuw. On the basis of the intervieu
held 6n 3rd and 4th May, 1989, the respondent 1 and 2 have
prepared a select list. Shri Vijayamchanan, the applicant
in 0.A,384/90 claims that he was assigned the Sth rank in
the select list and Shri Gopakumaran Nair, the applicant in
0.A.615/90 claims that he was assigned the 7th rank in the
list., Houwever, only 4 persons from the select list were
‘appointed. Finding that the respondents 1 & 2 were téking
steps to make fresh selection to 10 posts of Chowkidars in
Group D ignoring the select list which according to the
applicants, is still valid without appointing them, the
applicants have filed these applications praying that the
proceedings of the respondents to make fresh ;élection for
appointment‘to the post of Choukidar pursuant to an intervieu
;
héldrﬁn 17.4.1990 may be set aside, that it may be declared
that the applicants}are entitled ta‘be appointe¢ as Choukidars
(Group B) on the basis of the list prepared in May, 1989 and
for a direction to the respondents to appoint them in the
posis of Chowkidér. The applicants in both these app}ications
have allegedithat there uere‘aé many as 10 vacancies in the
post of Chowkidars at the time when the applicants uere
interviewed, that after the interview, the applicants were

given attestation forms with a direction to fill them and
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to forward them to the respondents with their photographs
and other testimonials and that the action on the part of
the respondents to maké a fresh selection ignoriné the
valid select - list already prepared and refusing to
appoint the applicants is maiafide, calculated to favour -

persons of their liking, arbitrary and unsustainable.

3. The respondents in their réply st;tement have con-
ﬁended that at the time when the applicants in both these
cases were interviewed, only six vacancies uere énticipated,
that, in fact, 4 vacancies alone occurred during tﬁe period
of validity of the select list which aécording to the respon-
dents was upte 7.5.90, th%t 3 general candidatasand cne SC
candidate were appointed to those posts and as the select
list which included the names of the applicants at the 6th
and 8th places got lapsed, the applicants have nolright

to be appointed to.the posts which arose after 7.5.90.. They
have further contended that for filling the vacancies which
arose aftgr 7.5.90, a fresh panel has already been prepared
and reserviﬂg two vacaﬁcies‘as per the interim order in

these two cases 9 persons have already been appointed.

4. " On 7.1.1992, when these applicants were heard in
part, we issued a direction to the respondents to produce
the rules/instructions on the basis of which it was conten-
ded that the panel prepared in 1989 ués alive only for a

. them :
period of one year and also directedéto indicate whether at

any point of time, the names of candidates appointed against

the vacancies which arose in 1988 were communipated to the
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: whether was
drd respondent and/the 3rd respondent/informed that the

remaining names sponsored by them were not qonsidered for
further appointment so as to enabie the 3rd respondent:

to sponsor those names again for subsequent vacancies.
They_uefe also directed to file an affidavit_indidatingwthe'
dates oﬁ which the 4 vacancies stated to have érisen in
1989 and the vacéncies which arose in 1990 uithAreasans
thereon. In response to the above direction, the Deputy
Accountant_General; Trivandrum, filgd ‘ affidavi§§in these’
two cases indicéting that 4 vacancies which arose prior to
7.5.1990 were filled from among the names in the select
list prepared on 8.5.1989 and that Por 12 vacancies which

arose in the later half of 1990 had to be filled by resorting

‘to a fresh selection process for which a fresh requisition

was sent to the 3rd respondent. The respondents alsc produced

a copy ofia secret circular No.1994-NGE.I1I/51-71 (I11) dated
3.8.1972 issued by the headquarters office of the 1st |
respondent (Office of the Comptroller & Auditor General of
India, New Delhi (Annexﬁfe R.1F) to substantiate their
contention that the pahel prepared would be valid for a

period of one year only.

5. We haveAhéard the learned counsel on either side
and have also carefully\perused the pleadings and &ocuments
on r;cord. Regarding the claims of the applicants that

the applicant in p.ﬁ.384/90 was assigned the 5th rank and
the applicant in 0.A.615/90 was assigned the 7th rénk, the
respmndents.one and 2 have contended that the applicant in
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0.A.384/90 was really at rank No.6 and the applicant in
0.A.615/90 was assigned rank No.8 only. However, the select

_ so'as to enable us
list or a copy thereof has not been produced/to ascertain

‘the correctness'of the rival contentions. B;thatas it may,

if the select list prepared on 8.5.1989 is valid-fer the
vacaﬁciés which arose even after 7.5.90 even if the app}icahts
in these tuwo éaseS‘were assigned 6th and 8tﬁ ranls respectively,
they would be entitled to be appointed. The respnndenté 1& 2
contend that the:periud Qf validity of.the select iist is

only f‘; one year from the date om which it was draun up
basing on the secret circular No.1994-NGE.II/S1—71(III’

dated 3.8.1972, a copy of which is produced and @arked as
Anneiure R.1F. We have gone tﬁrough thé circular. This
circular relates to the panel for recruitment of uns /LDCs.
There is no indicatinn that this circular relates to tﬁe

post of Chowkidar included in Group D. It is uorthuhiie to

extract the relevant portion of this circular. It reads

as followss-

"The preparation of very lengthy panels and
their extension after their normal periods
of operation (one year) is not a healthy
practice as apart from denying employment
opportunities to fresh persons who have gra-
duated or passed matriculation, the labour
and time that has been spent in preparation
would prove futile if "the" panels are not
utilised to the full extent. The C.R.As and
other recruiting authorities may, therefore,
ensure that the following instructions are
followed scrupulously in future:i-

i) the offices participating in a C.R.A/other
recruiting authorities should ensure that the
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anticipated vacancies are assessed fairly
accurately. This assessment should be made
with reference to posts approved for inclu-
sion in the budget estimates, likely promo-
tions to higher grades and average of casual-
‘ties like retirement, death, resignation etc.
As this will be the basis on which the whole
recruitment programme would depend, it should
be done very carefully,

ii)  the applications received in response to the
advertisement/notification should be screened
to decide the number to be called for testf
interview. UWhere a written test is to be
followed by interview, the number to be called
for test may be restricted to 7 times, the
anticipated vacancies. UWhere there is only
one stage of selection (LOCs), the number
should be restricted to 4 or 5 times the anti-
cipated vacancies.

iii)  the final select panel should not in any case
exceed twice the anticipated number of vacancies."

-

i

We have extracted the ébave parsgan of the secret circular
in order to demﬁnstrate that this has rélavance only to

the appointments of LOCs andiUDSc‘and to show that there

is no direction that inevitably the panel should lapse on
the expiry of a period of dne year, 'There?ore, we are not
satisfied that the contention of the respondents that as

pe£ rules, the.panel prepared for appointment to the posts
of Choukidar has validity‘?or a period of ﬁne year only

has been estaslished. Further, though the Deputy Accountant
General in.the»affidavit indicated that 12 vacancies uere
anticipated in the later half of 1990, the reasons for which
such vacancies érose and the dategson which those wacancies
arose have not been indicated. Therefore, we are not convinced

considered for.
that the applicants have no right to be/appointmentto the posts.

WS

The learned counsel for the respondents invited our attention

to the decision of a Constitution Bench of the Hon'ble Supreme

’
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Court in Shankarsan Dash v. Union of India, Civil Appeal
No.8613 of 1983 decided on 30.4.1991 wherein their Lordships

have observed as follous

"It is not correct to say that if a number of
vacancies are notified for appointment and
adequate number of candidates are foundfit,
the successful candidates acquire an indefeas-
ible right to be appointed which cannot be
legitimately denied. Ordinarily, the notifi-
cation merely amounts to anm invitation to
qualified candidates to appy for recruitment
and on their selection they do not acquire
any right to the post. Unless the relevant
recruitment rules so indicate, the State is
under no legal duty to fill up all or any of
the vacancies."

Relying on the above observation of the Hon'ble Supreme
Court, the learned counsel for the respondents argued that
even if vacancies arose during the validity of the panel,

the applicants have no legal right to be appointed to the
post and that they have no right to challenge the decision

b? the Government not to fill up those vacancies. But in

the same judgement their Lordships have observed as follous:-

"However, it does not mean that the State has
the licence of acting in an arbitrary manner.
The decision not to fill up the vacancies has

M to be taken ride for appropriate reasons. And
if the vacanci®s or any of them are filled up,
the State is bound to respect the comparative
merit of the candidates, as reflected at the -
recruitment test, and no discrimination can be
permitted."

Here, the responﬁents contend that the'applicanﬁs are not
entitled to be appcinted solely for the reason that the
vacancies arose &after 7.5.90 on uhich date, according to
them, the period of validity of the panel expired. But as
observed by ué earlief, the respondents have not proved

by any convincing evidence that there is any rule/instruction

o .
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or provision'in the recruitment rules which would say that
the pefiod of validity of the panel would be only onEFyear.
A copy of ﬁhe recruitment rules published in the Gazette

of India dated 20th August, 1988, GSR 662 was made available
for bur perusal. There is no indication in the recruitment
rules that @he panel,preparedAuill be valid for a périod-

of one year only.

6. l .Becausé the applicants’ némes were included in the
select list preﬁared 06.8.5.89 and as no intimation was
given to the 3rd respondent that they uege ﬁot appniﬁted
asvthe vacancies afose after the validity of the select‘list
in.timé, tﬂe 3rd respondent did not sponsor fhe‘name of

the applicants again for consideration. In that uéy, they
lost a chance fo? consideration'invthé next selection
process. .In these circumstances, ue-ére of the vieuw that

in Pairness the applicants who are eligible, qualified and
selected should be appointed in the pést of Chowkidars.

As per the interim ﬁrders issueﬁ in both these cases,

two éosts of Choukidars have been reserved and left unfilf
Led. The léarﬁea counsel for the respondenté brought to
our notice that a person whose fank is No.5 in the éelecf
list ana'ahother person ahoseArank is No.7 in the select list
have not béen appointed and it would not be apprppriéte if
the applicaqts in these tuo cases are appointed_against tﬁe

two vacancies reserved on the basis of the interim order.
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These tuo persons have not ceme bsfore the Tribunal for

the redressal of their grievadce. Since subsequent selectian
has already been made and 9 persons have already been appointed,
we are of the view that to render justice to the applicants

in these.?ases we have fo direct the respondents to appoint

them to the tuo posts reserved on the basis aof our interim

order in these cases.

7. In the result, the applicatfons are allowed in part,
the respondents are directed ta appoint the applicants,

Shri M. Vijayamohanan and Shri V. Gopakumaran Nair to the
two posts of Chowkidars in the office of the 1st respoﬁdent
uhicﬁ~aré left unfilled pursuant fo thé interim order issued
in tﬁese'caées within a period of tuo months Prom the date

of communication of this order.

There is no \order as to costs.

( A.V. HARIDASA! ( N.V. KRISHNAN )
JUDICIAL MEMBER N TEE: CHALRMAN =~



