_ The Hon'ble Mr. Ne Dharmadan, Judicial Member

)

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
: ERNAKULAM BENCH

0. A. No.
e, 81 1992

DATE OF DECISION 16+¢9.92

Ke Parvathy ' Applicant g/

Mre MeR. Rajendran Nair .- Agyocate for the Applicant ({/

Versus.

~ The Chief Post Master General, Reégor}gent (s)
Kerala Circle,Trivandrum angd another

¢ x rakan, SCGSC
Mrs George C.P. ?haraka ' Advocate for the Respondent (s)

CORAM :

FroHawtevivy

o

Whether Reporters of local papers may be allowed to see the Judgement?Q/Q
To be referred to the Reporter or not ? A0 '

Whether their Lordships wish to see the fair copy of the Judgement M

To be circulated to all Benches of the Tribunal ?,»

JUDGEMENT

Mre No Dhaimadap,' Judicizl Member

Applicapnt %¥x at prééent wrking aé Section :
Superviser is aggrieved by Annexure-Iand I-a orders by which
_she has been transferred from Trivandrum to Cochin and her
repregentation was disposed of without Sranting the reliefs.
24 applicant is approaching this Tribunal for the
Second time for dudsliing a transfer from Trivandram to
Cochin as pefAnnexure-Iia) dated 18.12.91+ Egrlijer when
‘she filed O.A. 1963/91, after hearing the parties, this
Tribunal passed Annexure-V judgment dated 13.2.92. Relevant
portion in the -judgment are extracted belows

%".es But i% cannot be saig thatthe transfer of‘the

the applicant from the post of Section Superviosr,

Circle Office,Trivandrum to the Regional Office,

i lemen-
Cochin was absolutely hecessary for proper imp
tation of the directions contained in the order; in
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O«A+ 822/90. Thefe was no direction that while
restoring the applicant in O.A. 822/90 to the post

of Section Supervisor from which he was reverted
accommodating the sixth respondent in that case

Shri Renganatha Iyer in any other post, if necessary
by reverting the junlor most person holding the post
of Section Supervisor on adhoc basis, the g junier
most ®erSon in the Circle Office, Trivandrum, holding
the post of Section Supervisor on adhoc basis should
be transferrede When there are more persons than the
number of posts available to accommodate them and when
transfer of one becomes unavoidable the competent
authority should take into consideration the guidelines
regarding transfer and asfar as possible effect the
transfer without violating the norms. That according
to the guidelines an employee who has got less than

2 years to serve should as far as gossible be posted
to a station of his choice, is not disputed by the
respondents. The fact that the applicant belongs to
a SC and that she has only 20 months more toretire

on superannuation are also facts undisputed. It 1is the
policy of the Government of India that while ordering
transfers, due consideration should be shown towards
members of the SC/ST to give them posting in or near
their native places. Itappears that the first
respondent hag not taken into consideration the
guidelines and the Policy of the Govemment of India
while transferring the applicant out of Trivandrume

oo X X X X

eeI am of the view that interest of justice demands
at least to give a direction to the first respondent
to reconsider the representation submitted by the
applicant at Annexure-IV applying his mind to the
facts stated above and that till such time the final
decision is taken and communicated, the applicant
should be allowed to continue at Trivandrum.”

X X X X

«oIn the light of the above discussion, the application
is disposed of with the following directionss:-

(1) The first respondent is directed to reconsider the
representation submitted by the applicant on 19.12.91
at Annexure-IV in the 1light of the facts mentioned
therein, applying the guidelines in regard to transfer
and the wolicy of the Government of India in regard to
transfers of Government Servants belonging to SC and
tothe fact that whether there is any other person in
the Circle Office, Trivandrum, holding the post of
Section Supervisor who had longer stay in Trivandrum
in the total service and to take a decision in
accordance with law within @ period of 15 days from the
date of communication of this order and

(2) till such time the first respondent takes a final
decision on the representation at AnnexXure-1V and
commun icates the same to the applicant, the applicant
shouid be allowed to continue as Section Supervisor “
at Triyandrum and she should be »aid pay and allowances:

-

oae
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in A
3. It is/bursnance of Annexure~V judgment that further

impugned order Annexure-I has been passed by the CPMG. The
applicant is attacking Annexure-I on the ground that CPMG
failed to consider the obsServations and directions contained

in Annexure~V judgmente.

4. At the time when the application came up for admission
on 9¢3.92, we directed respondents to keep in abeyance
Annexure-I and I(a) and alse directed respondents that'the
applicant shallbg paid pay and allowances till 3.3.92 when the

order ¥X dismosing of h&r representation was passed it Ann.I.

XX%% e This order was later extended from time to timee.

56 Resporidents filed M.P. 511/92 for clarification of
the Interim Order. It was heard and disposed of as per order
dated 27+3.92, relevant portion is extracted belows

"This ease is actually an offshoot of OA 1963/91

In the f£inal order in that application rendered on
13.2.92 it was directedthat the respondents should
consider the representation submitted by the applicant
and communjicate the decision and that since such
time as the representation is disposed of, the
applicant should be allowed to continue as a

Section Supervisor at Trivandrum and that she should
be paid pay and allowancese. It is not as if the
Tribunal was not aware of the fact that there was

no vacant ®Post at Trivandrum on the date on which
the OA was disposed ofe The contention of the
respondents that in that application it was alse
mentioned that the transfer of the applicant from
Trivandrum was necessitated for want of wvacaney to
accommodate one Shri Raghuthaman Nair at Trivandrum.
Though while the judgment in OA 1963/91 was passed,
the Tribunal was conscious of the fact that there
was no vacant post and in spite of that a direction
was given that the asplicant should be allowed to
contjnue at Trivandrume It is in the light of this
circumstances that by the interim order dated

9,3.92 this Bench directed the respondents to pay the
applicant pay and allowances till 3.3.92 and stayed
the operation of the order of transfere. Therefore,
if the respondents had taken care to go through the
judgment at Annexure-V and the interim order, we are
of the view that it would not have been necessary
for them to file this MP for clarificatione. Anyway,
if thereis still any doubt in the minds of the
respondents, it is cleared by stating that the
respondents are bound by the interim order to pay
the applicant pay and allowances till 3.3.92 and
also to retain at Trivandrum until further direction
is issuede. The MP for clarification is disposed of
as aboves' &
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6o Thereafter, the pleadings were completed and the 0O.A.
came up for final hearing on 16.4.92. When the matter was
taken up for finaihearing, both sides agreed that the
application need not be heard and disposed of on merits
because there is a possibility of arising éﬁeu vacancy of
Section Superviosr at Trivandrum for which @ request was
already made by the CPMG to the appropriate authority and
within three months necessary orders will be issued, in which
case, the applicant could be posted at Trivandrum taking into
cénéideration the fact that the applicant has less than two
years to retire from service. Accordingly, learened counsel
fér the applicant fairly submitted that even iﬁﬂ?@ite'ef
?XXXRXXXXRXXXXi the interimi order passed by the Tribunal,
applicant is willing to join at Cochin,?qghzg Tribunal gave
permission to the respondents to relieve the applicant from
Trivandrum in modification of the interim order so as te
enable her to join at Cochin pending implementationof the
undertaking given by the learned counsel for the respondentse.
Even after expiry of three monthé nething.RX%/happened and
hence further time was granted as per order dated 3.7.92
for giving the applicant posting at Trivandrum in terms of
the andertakitxg?iven by the respondents. Even after three
further posiingé, when the case came up for final hearing
today, learned counsel for respondents has ekpreSSed his
inability to implement the undertaking given by him to

.. .«account of the
post the applicant at Trivandrum on/ failure of the

competent. . authority to sanction addl. post forwhich a

request was madee

7. In the above circumstances, learned counsel for the

" applicant argued the case on meritse. His contention is

based on Annexure-V judgment. He submitted that earlier

when O.A. 822/90 was filed, the applicant was not a party

" and hence whatever observations and directions in that
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judgment should not affect the applicant detrimentally in
regard to her posting at Trivandrume The applicant is to
retire from service on 31.8.93« She ought not have been

shifted from Trivandrum sarticularly when persons having

‘longer stay are allowed to continuwe at Trivandrume She being

a member belonging to the S.C. community and to retire from
service within a period of one year, she has got a right to
continue at Trivandrum and the respondents should have taken -
inte consideration these aspects particularly when this
Tribunal has made sufficient observation/direction in the
Annexure~V judgmente. .

8e | Resp@ndénts filed detailed counter affidavit
denying all the allegations and averments in the applicationo
Learmed counsel for the respondents strongly supported the
impugned Annéxure A-1 order on the greuéd that it has become
necessary for thé CPMG to trather applicant from Trivandrum
to Cochin in order to implement the direction of this Tribunal
in O.A. 823/90. o

9 I have earefully gone through Annexure=l orderle

The CPMG has not strictly complied with the direction
contained in Annexure~V judgment. When the appPlicantfiled
O.A. 1963/91, she has only 20 months to retire from service
andthis Tribﬁnal observed that the applicant‘'s right based on
Govts policy should be protected to the extent Possible.
Since the:; directions in the judgment were not complied with
this Tribunal while admitting the application direqt§d2
continuance of the applicaft at Trivandrum even though there
is no post-to accommodate her;with all pay and allowancese.
When the respondents were embarassed because of the interim
order, they came with a clarification petition which was

also rejected by giving a detailed order. It is in thefe s
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circumstances that the learned counsel for respondents

Came with the plea that the applicant would be given a
Wb aullng liah a M

Posting at Trivandrum &nd propesal for creatien of a

vacancyWads sent to the higher authorities and sanction

is likely to be received. However, no sanction was

received so fare.

Though the CPMG adverted to the fact that the

applicant is 2 member belonging to S«.C. community, he did
not exXamine all the relevant orders and circulars issued

by the Government regarding transfer of S.C. employees.

It is the policy of the Govte. that members belonging to
S.C, community should be given a posting in the pative .
place to the extent possible. It is.not: theicase of the
respondents in Annexure-I that it is not possible to give
the applicant a posting at Trivandrum taking inte
consideration the policy ofthe Government. The CPMG has
also admitted in the impugned order Annexure-I that one
Shri Muthayya, Sr. Section Supervisor in the Circle has the
longest stay in Trivandrume NeVertheless, he has not been
transferred. The Leason given is that if he is transferred
it will be violative of the éuidelines'issued by the
Government in this behalfe. Anhexure-VI is the otderwﬁﬂﬂh
containf XXX the guijdelines. Para 4 of the order is
relevant. It 1s extracted below:

"Unwilling staff may be retained at Cicle
headguarters until such time they became
willing, or willing staff become available.
During the period of retention of such Staff,
at Circle headquarters, the operative and
supervisory worklecad of such staff may also
be retained at Circle headquarterg under the
control of the CPMG."

This order only states that unwilling staff will be
retained in the Circle headquarters until such time they
‘arewwilling or willing staff are available. This is

Ny _ XX$4 applicable to the applicante The CPMG has not
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'stated why the applicant should not be givVen the benefit
of Annexure-VI circular in preference to Shri Muthayya who
‘has got longest stay at Trivandrum.

104 Having considered the matter in detail, I am of

the view that the reasons given by the CPMG in Annexure.l
i&n support'of the transfer that there are specific direction
in O.A, 822/99 to transfer Smt. Parvathy , the jqnioerSt
Section Supervisor in order to comply with the directions
of this Tribunal is unsupportable. Hence, according to me.
fhis order cannot be sustained. Accordingly, I guash
Annexure-Iand I-{(a).

11. Before leavinéthe case, I may express my
dissatisfaction regarding the manner in which the CPMG has
méde representation before this Tribunal and cempelleq
this Tribunal to pass ofders on the basis of assurance.
However, I am not making any further comment on this issue.
rzd ‘The application is allowed.

13 There will be no order as to CostsSe

(Ne Dharmadan)
Judicial Member
16.9492
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