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Since in theeevtﬁoﬂapplicetiode common questione'

of fact and law and common relief are involved and the
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respondents are identical

they are being disposed of
by ‘a common judgment as follows,

2. In the Pirst application(OA 329/89) dated 2.6.1989

filed under Section13 ofyﬁhe Administrative Tribunals Act,
- the applicent who is a,membeg.of the Statekpolice Service
of the State of Kerela'hae’challenged'toe seleot list of
the étate Police Service offioers, preoaredvfor promotion

to the Kerala Cadre of the Indian Police Service on 7.12.88
as‘divulged by him at Annexure-V. He has also prayed

that the respondesnts 1 to 4vbe directed to prepere a fresh

select list giving proper place'to the applicant‘considering
ﬁie seniority -and eligibility Por'promotion to the 1.P.S

against the vacancies arising in 1989,

In the second
application{0A380/89) the applicant uho is also a member

of the State Police Service of Kerala has also challenged

the select list of the State Police Service officers for
promotion to the Kerala Cadre of ‘the Indian Police Service

prepared ‘on 7.12.88 and has prayed that the entire proceed=-

ings of the Selection Committee for the year 1988 are

illegal and that the respondent 3(Selection Committee) be
directed to conduct the process of de novo selection.
In both the applications the interim‘order was passed to

th2 effect that any eppointment made on the basis of the

impugned select list will be subject to the outcome of
these cases.

We take up the Pirst.application( OA 323/89)
* Pirst.

3.

!
The applicant rose from the rahk of a Sob-Inspector
to that o? Deputy Superintendent of Police which is the
Peeder category for promotion to the I. P S.

According ,
to him he had earned outstanding reports during 1986 and
o e

1987 and had won a number of rewvards.

HaVing been promoted
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as Dy. 5.P in 197'7 he was eligible to be ccnsidered for I
promotlon to the I. P.5. He uas not'included_in the | :
select list for Dromotlon tc the I.P.S which was prepared
in 1987 wh Tile his juniors were included, He did not
ObJBCt to the promotlon of his Junlors nor d1d he
challenge the 1987 select llst The Selectldn Committes
met again on 7th December, 1988, prepared a select list
of 10 officers, but agaln excluded him uhlle three of hls
JUHLDIS were 1ncluded. Since the applicant is to retire
dn‘31.1.1990 he lost hls last chance of promotion to the
1.P.5.. The applicant has Challenged the select list of
1988 at Annexure-=V, generally on the ground that it
~ includes an cveruhelmlng number of officers belonglng to
.a partlcular communlty and thus indicativse of a bias
on the part of the Selectlon Ccmmlttee, and epecifically_
on the inclusion of respondents S to 14, who according
to him, whether junior or senior to hlm in the State Police
Service, were elther less meritorious Or lnellglble to be .
included in the sslect llst. He accepts that the Selection
Commitfee chaired by a Member of the U.P,S.C.comprlses
the Chisf Secretarv and the Home Secretary to the Govt. of
Kerala, the Director General of Police and a senior Inspector
General 0? Policey but still he says that they were ‘biased
and no prdper grading has been made by them. According

to him, of twentyfour State Police Service officers, uho
uefe considered fcr~inclusidn in'the select list, eight
belong fo a particule?-community and;out of these eight,
as many as six of that community have been included in the
select list, He has thUS 1mp11ed that the selection has
been made with a communal blaS. By styllng himself as an

\

outstanding officer b§ his own aseessment, he has alleged
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vfhat the Selection'Committee‘hee erred'in prbper assessment,
of the merlts of the ellglble candldates by exciuding him
and 1nc1ud1ng respondents 5 to 14. In regard to respondent

5, he has alleged that he had messed up a murder Caee ‘investi=

.

' which &
gatim which had to be taken over by the cBl anq/ended in
5 &

'cdnvietiOn.' Therefore; according to him, respondent 5
even though eenior'to_him, should not have. been idcluded
in the select iist.} Against respondents_ﬁ and 7 he has
»stafed that even though they are seniorrq.him, they
should not have been inciuded id thedselect list as
their performance¥bae not outstandihg as his has been.
He'has.chalienged'tde inclusion of thevnames df respondents
8 and:9 in the,select 1ist on the ground that some
'vigiiance enquiries had been- going dn againstAthem._
Against respondent 10 he has stated thet since he was

ot included in the 1987 select list, tne selection

 Committee of 1988 should not have included him in the

select list of 1988, Against respondent 11 he has

" alleged that since he comes from the Police Telecommunication
Ulng andbhas no.experlence 1n other branches of the
Police Department, he could not be lncluded 1d the
I.Pe S:even though he is senior to him, _Adainst respdnd-

- ent 12 he has stated that though he is’eenior to thev
applicant, since that respoddent was dlrectly recruited

candldate

as a scheduled Caste ‘he cannot be hav1ng an outstanding

|~ -g
record 11ke the appllcant S-In respect of respondent 13

'0.5.0
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he has alleged that since he did not work as a Dy.S.P
for eight years continuously as required under Regulation”s
of the Indian Polipe'Service (Appoiﬁtmeht by-Promotipn)
Regulatibns, he was not eligiblevto be considered for

for SR
promotion to the I.P.S much less/inclusion in the select

‘n

. e , _
list, He also, according to him, cannot be as outstanding

as the applicant, Against respondent 14, the applicant

_ states that since he was found unfit in 1987, he should

have
not/ besdncluded in 1988 select list,

R , |
R ' As agalnst the averments made by the applicant,

reépondent 4, i.e, the Union Public Service Comm1331on

has stated that the applicant's name could not be

included in the seléct list because on the basis of

ovéréll relative assessment of his seryice record, he

was assigned.louer grading than those included in the
select*list. The Coﬁhission contended fhat the Seleétion
.tommitteé being constituted by high»ranking résponsible
quficars prgsidad over by the Chairman or a'Member of

thé Union Public service Commission, there is no r;asbn
~to hoid that they would not act iqi;éir and impartial
manner. The Selection Committee uhigh met on 7th December,
1988 considered the cases of éS state'PoliCe service officers
including the appllcant énd in accordance with Regulation
5(4) and 5(5) of the Pramotlon Regulations, classified them
as 'UutStanding', 'Very Food', tgood! or tUnfit! ﬁn an

) | , i.n.
overall assessment of their service records, With/ each

006..
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category in accordance with the Régulations they had to be

gradedvon the basis of their séniority.‘ In that process
junibnudfficeré uith‘higher.grading may éo higher in :ank
in éhe select list, The Commissi?n Havé crarifiéd Ehgf
sinéa_tﬁe,officers uith'higgér grading were available,
the name of the applicant could not be included due to the
S ' ¢
statutory limit on the size of the select li st, Referring
to the‘bbseryations of the Supréme-bourt in R.S Dass v.
Union of India, AIR 1987 sC 593, they‘-hava, stated that
in the preparation'of the select list merif gets precedencg
over seniérit; and the junior:being'plaegd above his senior
in the select list dogs not amount to sypersessién. The
Cohmission has urged that the applicant cannot substitute
his.oun judgment for that of the Selection.cOmmittee fegardiné

his merit and suitability for promotion to the I.P.S. It

has been éﬁfirmed that the members of the.Selection Cbmmittee
N : S

minutely perused the servicé records of eligible officers

while grading them, Respondents 5,6 and 7 were given
higher grading, Respondents 8 and 9 Qere included in the

select list subject to clearance of enquiries pending -

.against them. Respondent 10 could not be included in the

1987:seiect list not' because he was unsuitable, but because
of the statutory 1imit on.tﬁe si?é-of fhe select list,
It.has been clarified that the Seiécﬁnn Committee of

1988 1§,not bbﬁnd by fhe rééommehdétioﬁs ofithe Selectioq

Committee of 1987, Quoting'from the judgment of the Supreme

.007..
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Court in the case of R.S Dass v, Union of India, the
Commission has pointed out that in accordance with the

\

amended Requlations, the Selection Committee need not

~ record the reasons for the supersession of the officers,

¢

nor is it réqui:éd to give a notice to the superseded

‘officers before superseding them or excluding them.

b

because he was ineligible, but because his position in

+As regards respondent 11, the Commission stated that

he could not be included in the select list of 1987 not

the seniority list was very low as compared to the

limited size o?}the select list, Regarding respondent 12,

~a Scheduled Caste officer, the Commission af.firmed that

he was correctly included on the basis of his grading
strictly’in accordance with the Promotion Regulations,

on respondént 13 they have sffirmed that the State
ﬁ/ .

Govt, of Kerala had certified thatbhe was continuously

ofFiciating‘as Dy.Superintendent oFAPolice or against

| equivalent post since 9.11;76 and having been confirmed

in the State Police Service on 25.,1.81, he was correctly
considered énd includéd in the select list. As regards

the last respondent 14 thes Commission hés stated that

gven though he was not included in the 1987 seléct list

the-Selection Committee which met on 7,12.88 assigned a

'de'novo grading'taking into account one additional C.R.

and included him in the select list in accordance with

the Promotion Regulafions.~ The Commission has concluded

0'.800
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by stating that the appllcant has made baseless'ailegations

agalnst almost all the select llst offlcers of 1988

and his averments hawe no rationale. Respondent 5 in

his counter affidavit has indicated‘that he did not conduct

ation

 the murder case ifvesti’ referred to by the appllcant.

‘ : o
Respondent 7 has by referring to his performance indicated

that he has an outstanding fepdrt. Respondent 8 has

vindicated his selectibn by mentioning that he was ths

only Kerala Police Service officer included in the select

‘list uho got the President's Police Medal in 1988 and

thaf he had very good reports during-1978-82‘and outstanding
reports betuween 1983-87, He hasvavefred that ho notice’
about the vigilance enquiry had been giveh/fo hih and

that the Staté Govérnment had'issued the ihteérity certi-
ficate and thét no disciplinary proceedingé.are going on °°
against him, Respondent 9 has indicated in his counter
affidévit that the‘vigilance\enquiry referred to by the
applicant which has been initiated on an anomymoﬁs

ﬁomplalnt has since been closed.- He has ¥eferred to

Annexure=111(a) produced by the appllcant. Giving the

. assessment done by the Selection Committee in 1987 in which

he had been z2ssessed as tyery Good!'! while the applicant

had been assessed as only 'Good', he has argued that the

vigilance enqu1ry does not dlsquallfy him From being

included in the select list., 1In regard to reSponjent 10
the U.P.S.C have stated that he was not included in 1987
because of lack of vabancies. A similar statement has

been made in regard to respbndent 11 who was not included
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| in.the_1987‘sele£t list because of lack of adsquate
~number of Qacahcies. In respect of respondent 12 the
U.P;S}C haQe stated that ﬁe uas inclﬁded in. the select
list as a Schedﬁled Caste candidate on fhe basis of the
’grading given to him by the selectidn Cbmmiitee. in
fespett of respondent 13 who did not filefany counter
affidavit the U.P.S.C have referred to the State Government's
communication by which it was stated that he uas confirmed
as Dy.S.baon 25.1.81 and has been officiating as Dy.S.P
brequivalent post From'9.11.76. Respondent 14 has

stated that hevis'sehior tq £he applicant, that he was
adjudgec ta»be the best cadet as Sub Inspécfor and

~won first pléga‘in Scientific Aids competition in 1975,

Hg has argued that he was not included in the 1987 select
list perhaps 5ecause of lack of communication of the fact
that his supersession in 1985 had been reviswsd and he
was selgcted uith'origiﬁal>seniority.‘

5, To start with, in order to assure pdfselveé

about the actual stgte of pérformance of the applicanf
asirecorded in hiS‘C.R) we went thrdugﬁ the Confidential.
Roll of the appli¢aht.: We found that in 1987 he uas

‘ be ' :
adjudged to/an outstanding officer, For part of 1986

. R/ . - : . ~
his performance was indicated to be “Good'_and 'satisfactory!
and for a part as 'Outstanding', In 1985 he earned 'Good!

and 'Very Good' entries , In 1984 also he was given !Good!

and 'Yery Good' entries, There is an order dated 10.9.85 -

) ..10..
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uhich'scoysitﬁat he uas~piacedvUnder SQspecsiccjin'1933-
and was reinstat,ed-in.1~984.,." ch'ergesheeted‘ in,“may 1984
anc an Enquiry Officer uae‘appoicted by'thet.orcer.~
| ic 1963-he-eerned ccly a 'Setisfactory' rePort.“He eerned
‘>'Uery,¢Q°d; in 1982, jIn 1§81 the'reportiaboct him was
bbetueen 'Good! and *setiséactory'. ?rom these reports
it cannot be concluded tcat the asseSsmectﬁoF the Selection

Committee as 'Good! was either biased or uhreascnable;

B The allegetion'of the applicact tcat merely

' Secacse tﬁere'Uas a good humber.cf of%icers belonging to'a

l pertichar community inciuded in che_seiect-liSt'cf 1988,

tﬁe eelection uas‘biased'ic farcur of that comhunity deserves
to. . be rejected summarilf. The Selection COmmittee

was pr931ded over by a Member of the Unloncpubllc Serv1ce

on it :
Comm1351on and haqéthe Chlef Secretary and Home, Secretary

&

of the State Government, beeides the Director General of
Police and a ncminee oﬁ‘the'bovenwment'cﬁ India cot
below the rank of a JoictiSecretary,‘if cancot even be
.imaéined that all these high.ranking officiels would be

ihclinedﬁto~faVOur candidetes~beldnging to a particuler

31ngular mission
‘community u1th the/ to elbou out the appllcant From the
e P L
Tselect ;zst. The appllcant hlmself has conceded that he .

did notffigure even in the select list oF’1987 when his
R A :
juniorsluere includeds It is not his case that even in
1 , _ L _
| . : C '
the 198% select lﬁst that-community had been favoured to

: theiexclusion'of the applicaht.'VHis_eXcluSion from the

._ _ 0011000
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two successive select lists is-a reflection on his oun.

merit than on thé”imbaftiality,of'the,Selection Committes,

vthe membership of uhich could have been différent be tween

1987 and 1988, The»leérned counsel for the applicant made a

feeble attempt to question the objectivity of the Sélebtion

Committee by'referring'to;cbrtain observations made by Hont'ble

‘fjusticéiéabyasachi;NQkharji in,his conéurrihg(judgment in
»VR,S‘bassfv..Union of India and ﬁthers;b1986(sﬁpp)scc 617,
in phiéh'he.ués"pleaééd fo staxé that m it cannot be $aid

: :;nouadays_if=one is ayaré'bf:tﬁe'facfs and currehts 6F_liFé |

vthat simply'because éategofiéation énd judgment of the

service record of officers .are in the hands of senior -
officers it is a sufficient safeguard, There has been.

considerable erosion in the intrinsic sense of fairness

vénd.jusfice ih'tﬁe_sénior officers by all concerned. From

the instances of conduct of many, some of senior officers

and men in high position, it cannotAbe.said'that such erosion

is not onlysuﬁjustified."_xfhe aforesaid obéérvétions‘uere

(-

made'by His Lordship in-SUpport of his suggestion that some

objective basis for thevCatégorisation of officers as

i 'UU£Standing', 'Very Gbod', ‘Gbod‘ or tunfit?! should be

laid,doun. This was in the c6ntext of the Promotion:

’-ReQQIationS for the I.R.S’ uhich are at pari'materia
with the Promotion Regulations for the 1.P.S. His

' Lordship, however, hastened to add that “jusﬂice has béen

i

done in accordance with ﬁhe.ruleaﬁp thé'officérs COncernedﬂ.k_

0012000 )
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. In the'main.judgment rendered by His Lordship Mr Justice
b or‘theUIPS(a¢pointme@t‘byﬁpcomotion)Regulatiohs
 KoN.Singh the unamended version of Regula tion 5(5)/was

&

considered. That version was as follouwss=

n(5) If in the process of selection, review or
revision it is proposed to supersede any member .
of the State Civil/police Service the Committee
shall record its reasons for the proposed
supersession,” ‘ ‘

and replaced

~The above uwas amended[jn June, 1977 in following terms:-

m 5(4). The Selection Committee shall classify
eligible officers as "Qutstanding"%, "Wery Good",
wgood" or "uUnfit" as the case may be on an overall
relative assessment of their service records,

5(5) The list shall be prepared by including
the required number of names, first from amongst
the officers finally classified as . Qutstandim ",
then from amongst those similarly classified as
nyery Good" and thereafter from amongst those
similarly classified as "Good" and the order of
the names inter se within each category shall be
in the order of their seniority in the State Civil
Police Service",

Dispelling the doubt raised by the learned counsel that
in absence of reasons the Selection Committee may act in an
arbitrary manner in violation of Articles 14 and 16 of the

Constitution, the Supreme Court held as follous:i-

n (e find no merit in the submission. Article 16
ensures equality in matters relating to appointment
and promotion to an of fice or post under the State.
. It enjoins State not to practise discrimination ‘
;in matters relating‘to'appointment,and»promotiqn.
A member of the State Civil Service eligible for
selection for promotion to the IAS has right to
be considered alonguith others for selection for
promotion, If eligible of ficers are considered
on merit, in an objective manner no government
servant has any legal right to insist for promot-
fon nor any such right is protected by Article 14
and 16 of the Constitution, Article 16 does not
insist that reasons should be recorded for the
non-selection of a member of a State Service,"

\
A

| 1thas also further held that no notice to the superseded
.

\ officer need be given and the princfle of ‘audi alteram partem’
* o A

is not applicable in supersessions or assessment involved'1n
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the preparation of the select list.

T . Dealing:Uith the apprehension:of bias in the X

preparation of the select list under the amended Regulations

where'no,reasdhs need be recorded, -the court observed as:i=

.

nit is true that uhere merit is the sole basis

of promotion, the pouwer of selection becomes

wide and liable to be abused with less difficulty.
But that does not justify presumption regarding

arbitrary exercise of power. The machinerg ,
i d : glec ist under

tion of

the reoulations for promotion to All India Servige,
21 selection. The :

‘§elsction d by hig ing
respansible officers presided over by Chairmap
a Member of t nion Publi i ommigs=

o _reason to hold that tnnguould

and impartial manne n maki

ion. There is n

~tions, in apbitrary manne the courts. have

‘ample _power to strike down the same and that is

an adequate safeguard against the arbitrapy
oxorcise of power," (Emphasis added)

The Supreme.tourt relying upon their earlier decision in

parvez Qadir v, Union of Incia, (1975). 2 SCR 432 found
no fault in the assessment of the merits of the candidates

on the basis of the Character Roll entries uiﬁh all their

.dranbacks. The Supreme Court.again'in Union éublic
, - , _ |
service Commission V. Hiranyalal Dev and others,

(1988)7 ATC 72 relied on the aforesaid case'oﬁ R.S Dass

wvhile considering as in this case the select list prepared
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_under the I.P,S Promotion Régulations, 1t upheld thé'

select list and repelled the argument éhat nonerecording

of reasons vitiates it. The'Fpliouihg obsenvatiohs from

.that judgment would be relevant:=

‘% The Selection Committee was making 'a selection
and when. someone was selected in preferencs .
to the other, it could not be said that it
amounted to supersession of. a junior by a senior,
The concept of supersession is relevant in the
context of promotion -and not in. the context of
selection, Besides, the Tribunal has also
committed an error in taking the-vieuw that the
law enjoined the Selection Committee to record
the reasons and failure to do 'so would vitiate
the selaction, It appears that -the Tribunal
did not properly realise the effect of the
relevant provision having been amended at the
time when the Selection Committee made its
selections and that so far as the amended
provision is concerned, the question is
concluded by the decision of this Court in
R.S Dass v, Union of India (1986. Supp SCC 617)
wherein this Court, while dealing with the ‘
provisions of Indian Administrative Service
(Appointment by promotion)Regulations,. 1955
which are in pari materia with Indian Police
service(Appointment by Promotion) Regulations,
1955 applicable in the instant case, has taken
‘the view that it is not necessary to record -
the reasons for not selecting a person who

is in the argna“. ,
In the same judgménf the Sug#emé Coure heid that»ﬂhog to
catégorize.ih thgilight;dffrélevaht reéqr@svaﬁd what
nOTHS to .apply in making the‘assé%smentléfé_explhsiyely

the functions of the Sélection”COmmittee“.'

.8, © . 0n the‘question-of_judicial”intefvention on

. ' ‘Questionable N .
ground of arbitrariness and/propriety of assessment or of

» ) b . . ‘. . N . 0

" bias , another Bench of this Tribunal. in sahib Bhambani -

v. Union of India,1(1988)ATLT.(CAT)285; held that it is

H
|

"for the SgleCtibn Committee to adopt a| particular mode

Lo ST
or criteria of judging the*gandidatés_\andvthis.Tribunal

' A001500'_. .'
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cannot questioﬁ the propriety of the same Unléss the i S
rules prescribes a particﬁlar'mode which has not been ® .
follouwed by the Selection Committee, It also held that
in absence of the allegétgon and proof-ofkmalafide on the
part of any membér of the Selection Board it would not 'be

- proper for this Tribuhal in judicial review to interfere
in the assessment of the interviewing bod}. In Ramgopal v.
Union of India, 1972 SLR 258, the Delhi High Court held that
the ngh Court doas not sit as a Court of appeal on the
dellberatlon and recommendatlon of the Departmental Promotion
Commlttee. In the absenca of any malafide or v1olat10n of
the rules, the decision of the Departmental promotion Commi=-
ttee in rec0mmending the appointment in the order in which
ﬁhey héve been made is.npt open to sgrutiny by fhe High Court
In State Bank of Incdia and others v, Mohd. Mynuddin (civil -
Appeél Nb.1387 of 1987, page 401 of Supreme Court Serﬁices
Law Judgmehts 1950-1988 Yol.I) it was held by the Supreme
Cburt that whenever promotion to higher posts is to be
made oﬁ the basis of merit, no officer can claim promotion

“as a mattef‘of righ£ on the basis of seniority alone. The
assessment should ordlnarlly be leFt to be done by the
expert individual or commlttee and that "the court is not
by»its‘vary nature:competent to appreciate the abilitises,
qualities or attributes necéssary for the task)offiée or duty
of evefy kind of post in the modern world and it*uoUld be
hazardous for it tolundertake the responsibility of assessing
whether a person is fit for being promoted to a higher post
‘which is to be filled up by selection™®, Stili in another
case, Karam pal etc. v. Union of India and others(Urlt
Petition Nos. 9323 to 9333 of 1982, page 338 of Supreme
Court Services Lau Judgemeﬁts 1950—1988 Vol.2), |
‘Supreme Court held‘thét n"in Fabt,lﬁnless'the Rules ahd
Regulations are successfully assalled, the select lists
‘are not at all dlsputable". In the czrcumstance of the
case and in vieuw of the above rulings, therefore, we do

'gi' not find it either necessary or expedient to question the
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'assessment made by the Selectlon Committee, nor to make

a de novo oomparatlve assessment of respondents 5 to 14

'u1th the apollcant. The other contentlons ralsed by the

applicant in respect: of certain respondents ‘are dlscussed

: belou.'

9 Respondents 7and 12 who have been 1ncluded in

W

the select list are members of gcheduled Castes. The

applicant seems to argue that since they were’ recru1ted

" against. reserve vacancies, they cannot have better record

than the appllcant‘s. The UePoSWC- have stated that they
have been adJudged and 1ncluded in the select list on

the baSlS of the gracding glven to them by the aelectlon
Commlttee. We have no reason to qUestlon this: averment,

The appllcant has stated that respondents 8 and 9 were

"not eligible to be- con31dered for. 1nclus1on in the

select llst as there uere v1g11ance enqu1r1es going on

against them. Respondent B stated that he was never given.

any notice about the enquiry ‘and respondent 9 has stated

that the enguiry started on an anonymousrcomplaint has

been closed., Be that as it may, a preliminary enquiry

on a complaint doeS'notfdisqualify-a person to be
considered for promotion, Even where preliminary engquiry
has been comoleted and on a prima facie case it has been
decided to 1h1tlate disciplinary proceedings, until’ the
chargesheet is served on the officer he is to be treated at
par with others in the matter of hls entitlement to be
con31dered for promotion, A Full Bench of this Tribunal in
K Ch.Venkata Reddy and others v. Union of India and others,
ATR 1987(1) 547 held that notwithstanding the pendency

of the departmental or cr1mina1 proceedings against a
Government servant, he is to be considered for promotion
along with other eligible persons is by nou uell-
established, Even the instructions issued by the
Government of India recognises the right of 'an employee

to be considered For promotion as per rules along with
others, if he is duly quallfled for the higher post.

vel11/-
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It was held that'to ensufe_uhifofmity4and certainty , the’

date:Of.initiatioh'of'disciplihary prqceédings For'applyiﬁg

| the_spécialvp:dcedure‘of'putting the a$sessment1in the -
sealed cover,:ié‘the date uhen the'charge-demo is served

on the official, 1In cases of respondents 8 and 9; not to

speak of,phargeLSheat,'even the disciplinary‘proceedingé

_were not contemplatéd _uhen the Sele¢tion Committee met

jnfDecémber; 1988.5_The Uhion.Public{Sérviée Commission
have stated that their-p:omotion would be,subject to

their clearance in the enquiries. As such, we see No

v ‘ ' : donditionally
illegality in their being/included in the select list,

Respondents 10 and .11 uwere not included in the j987

select list because of absence of vacancies and not

because of their being unfit, In respect of responcent

the applicant - . .
13/has challenged his eligibility dn the ground that

have continuous service of eight yeaps'onrthe 1st of

january, 1988 énd;tﬁe:efore he”ugs hqt eligiblé for
beiﬁg'incluﬂed’in the select list. The élié;bility'
;criterion for being%ponsidéred f§r promotion to the
- 1.P.S is,givéh intﬁird pfbyiso to Regﬁlatibn 5 of the

' I.P.S“(Appointmenf.by promotion) Regulations, which

reads’as'follows;-

nprovided also that the Committee shall not :
consider the case of a member of the State Police

" service unless on the first day of January of '
‘the year in which it meets he 1s substantive

'in the State Police Service and has completed
not less than eight years of continuous service
(whether officiating or substantive) in the.
post of Deputy Superintendent of -Police or

'in any other post or posts declared equivalent

" thereto by the State Government,.® ' ‘

haVing'been'éppointed'as’Dy.s,P.on’29;6Q81 he,é did not v

&
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The Union Public Service Commission in their:counter

affidavit have indicated as followss=

110, With reference to the averments in para

- 4(15) it is submitted that Respondent No.1,
the State Government of Kerala, furnished the
information regarding the eligibility of officers
and the list stated that the date of continuous
officiation as Deputy Supdt, of. Police Officer
or .equivalent pést of Respondent No.,13 Shri’

P.G Varghese as 9,11.1976 and date of confir-
mation in State Police Service as 25,1,1981

- which qualified him for consideration, It

is submitted that the name of Respondent No0.13
Shri P.G.Varghese was considered and-included

in Select List prepared on 7,12,88 in accordarce
with the provisions of the Promotion Requlations®,

. It'uill.thus be clear that respondent.13 had put in
‘more‘thaﬁ eight years of service'as Dy.S.E.qréﬁuivalent
post on 1.1.88:and stood'cpnfir;ed aé Dy«.S.P on that'date,
He is tﬁus squarely e;igible for being included in the
‘select list, The applicant in his rejoinder to the
éforesaid averment made by the U.P;S,C mixed ﬁbithe date

of confirmation w;th the déte of gommencement-of officiatiqn
as Dy.s,p‘qf equivalent post. According.tgvhim even'if

" the State Government had assigned 9,11,1976 as the date

, on 7.12.88
of confirmation he had less than eight years of continuous
& This also

service with effect from 29,6,81/cannot be accepted.

If the-reépohdentA13 was ;eally conf%rmég aé Dy.S.P\uith
effect Froh 9,11.76, -as thevapblicant uauld‘have us to
believe, it fortifies the position of respondent 13
still'Further. A person uiﬁh confirmed"#érvice as Dy.S.P
from 1976 cannét by any sﬁr;tch‘of_imaéihation'be:dismissed
as having less than B.yeérs of sérvice as.Dy.S.P as on
1.1.88. The last contention of the application worth

\

considering is that respondent 11 having been recruited

.}

in the Telecommunication Wing of the State Police is not
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eliéible as»avméﬁpgr~bf the State Policq,Service;
gThevlgarneﬁ'cﬁﬁnsél,fof iéépqndenf 1 géfarred to Rule 1
gofafﬁelKérala'Poliée SerQiée Rﬁles in uhich‘the Teie¢om
Wing ﬁ?_fhe Police is inﬁluded in §H9 Kerala Policé Cadfe;
The léafnéaﬂcquhsel for.thé abblipani;did-not seem to
.ppass tﬁe'pﬁint'P;:ther.’

iﬂ. : The Pépts\of thé second application(0A 349/89)
afe‘aé;fqllqus. The'sécohd aﬁplicaht j0ined the‘kerala
holice SerUice.as a Sub-Inspector ian963 and was promoted
aSVDy.§;P~in 197]‘énd'startéd officiating as a SUpebintendent:_:’
of Palice in 19é3.‘ Aécording to'him'hé has got a brilliént
.record‘GP seryice uith 28 reuérdé; 2 advénbe incréments
' and 2 §Qtstanding gntries'during-1986‘and f987.' No
adversé.énﬁrysﬁéa been chmuhicated to him; Unlike the
ﬁirStlappiicant who was ndt'inpluded in ﬁﬁé,198? sela;t'
: 1ist, the sec;nd applicanﬁ was ihclu&ed'at 51;N0.14

at the bﬁttom of the:select lisf'preparéd fcr fhe 1.P.S 3
lPor 1987. He could not be appointed to the I.p,S'f

on the basis of that select liSf because the last
 ¢andidate“;ho was pfomoted to the I;ﬁ;S from that
éelpct-liétvuasvﬁf'the_gtﬁ bdéition aﬁd‘theré ware

hé mofe’vacancieé. Againnin fhét §eiact list; though

' the seédnaAappliéant was at 51.N0;14, :esﬁondent 4{Sﬁri"
,_:N.i,iavid; :eépondehtsls, 6 ana 7 of the éecondv
épﬁiicatianhadialsé_béeh.inclqdeq in the 1967 select
' 1ist,IbJ£i§hey also eould'not bejap§oihtéd Pof lack_

of Vécéhéies;' It also transpires that fespdndents 8 and
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" 9 who were junior to the second applicant uere‘also'

~considered for proﬁotion to the I.P.S'in,1987 and-

like the applicant was assessed as ’Veryerod'/, but
9% F

.

- they Qere not included in the select list because of
, _ : e ‘ »

_ o
the statutory limitation on the-size of the select

lisf. In the 1988 select list respondents.v4 t0 7 uho
were senior to the seéond applicant and had‘also been
included'in'the select listlof 1987 were also included.
The applicaht has no grievance sd Far as.these repondents
are concerned., His grievahce is particularly against
respondents 8 and 9 who were included in 1988 select

ts o exchnion, ' | 4 :

listﬂeven though they were not included in 1987 select
s

list, sven though they were junior to him and even

though they got the same assessment as 'Very Good' as

the applicant inv1987(Anneere-II). The main chtention'
of the second applicant is that after this assessment

in 1987, the applicant got ah‘outstanding~entry and

there is no reason why respondents 8 and 9 should have

been indluded in the 1988 select list and he was not
included. ‘This, according to the appliéént, is irregular
and arbitrary.. His griéVance.against respondent 10(Shri
Paul Lessly) who is respondent 11 in tﬁe Pirst appliéation
is the same as h;; been :aised by the first_aﬁplicant

to the ePfect that ha was not included in the 1987

select list and being recruited for the‘Telecommunication

22,

- . -
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Uithof'tha State Police, was not a reguiar member of the

'Stéte Police Se:vice and hence not eligible for consider-

at?dn. He has‘élso indicéted“that respondent 11's

-re&drdxof service could not be as brilliant as his.

He\has also challenged the inclusion of respondent 12

|

(STri'P.G.Ua:ghesq},respondent 13 in the first ap:licatioq)
dnitha same ground as taken by the first applicant that

he‘had not completed 8 years of service as on 1.1.1588,
| : : (St T.0.Jach)

He‘has challenged in inclusion of respondent 13 in the
_ ‘ o

sé%ect list of 1988 on the ground that he ués assessed
as\'UhFitf (Annexure-II) by the Selection Committee in
1987, Respondents 2,4, 6, 7 and B8 who have filed the

|

coqnter aPfidavit have taken more or less the samé nlea

‘as{uas-taken'in'the Pirst application. Respondenty 8 ane
. . ‘\' G'

|

® in particular have stated that since the Selection

,Coﬂmittee consists of highly pléced offiéers, their

asgessment cannot be challenged as suffering from

|

prejudice, that they were assessed as 'Very Good' in

1987 but uefe'not included in the select list of that

|

! _ .
y=ear because of lack of vacancies. '

|

1., We have heafd the arguments ef the learned

|

counsel- for the apolicant in great detail. ' The main_

plank of his argument has been that the second applicant

~ having been included in the select list of 1987 the

Selgbtion'Committee which met in 1988 could not dislodge

him.Prom the select 1ist especially when he had obtained

)

LW
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r'én outstanding report. The learngd.gounse;'arggéd'that

in accordanée uithASub-RegulationvS_of Reguiétion S

; of>1ndian ﬁbiice‘SerQics.(Appointméni.by prohdtién)
Regulatiohs,jiQSS(herginaPter re?erfed to éé-‘Psohotion
.Regﬁlations'); "the list so~prépared shall be revieswed

and revised eQBry year", The‘learned counsel, therefore, -
afgued that the Saléqtion Committee of 1988 had only a
peripheral role to play ;h the sense.that'on the basis

of " 'the éutstandihg report, they should have continued

to maintain the naﬁ; af thé second applicant in the

sglect list of 196é. The proceés of févieu and revision
vreferred ta in the afo;esaid Sub-Regulatiﬁn doés not admit
of de novo.ésessment’by the Selection_Commitfeé every
year. The fol;ouing‘contentioh“made in ground A in the
second .application would faithfully refieéé the 5urden

of the argument'propounded'by the léarned‘counéel'for

the secaond applicant:-

"A. Sub regulation 6 of Regulation 5 provides
for that the list prepared-in accordance with the
provisions contained in Regulation S shall be
reviewved and revised every year. Thus, a list
once prepared in accordance with the provisions
contained in Regulatlon 5 does not cease to be
operative or in efficacious when the selsct
committee meets after an interval not exceeding
one ysar. On the contrary a list once prepared

.- by the select committee forms the basis on '
which a process of review or revision is actually

. done by the select committes 1n,the subsequent

! years Such a review and revision would naturally

! entail the inclusion of officers who did not

.- Pind a place in the prev1ous list, The number

" of officers so included is also governed by the

provisions contained in sub-requlation 1 of

ragulation 5., But, the exclusion of a person

who has already been included in the list for

a particular year in the process of reviewing

ee24,



“or revising the current list as contemplated
by sub-rsgulation 6 could be justified only
in circumstances where the carser of the '
particular officer and the consequent grading
in the intervening period has been bad, or of
such a nature so as to supersede so to say
ornullify the grading which has besen accorded
to him, on an overall assessment of his record,
'such grading good enough to justify his inclusion
in the list in Porce immediately before the date
of the mesting of the committee. In the instant
case, the applicant was included in the select
' list for the year 1987, His service records
for the period from the time of preparation
of the selsct list for the ysar 1987 to the
date of the mesting of the committse for the
year 1988(roughly one year from the end of 1987
to the end of 1988) was ‘outstanding'. Applicant's
confidential record would reveal the outstanding
nature of his career during the said period..
In such circumstances the exclusion of the
applicant from the select list for the year 1988,
cannot be justified under any circumstances.
The applicant submits that the conclusion in
the circumstances which irresistably flous,
is to the effect that selection made for ths
year 1988 by the committee constituted under
the Regulation has not been in conformity with
the provisions contained .in the Regulations.
The process of selsction has been vitiated.
Extraneous considerations have come into play
. in the process of selection. Relevant consid -
- grations have not been taken into account while
the select list has been prepared. The entire
proceedings of the committes for the ysar 1988
hag besen vitiated on the said account.®

On the sameibasis, according to the learned counsel

respondent 13 who was found ‘UnfPit® in 1987 could not

be included in the select list of 1988, - On the same

-

-,

bésis if respoﬁdents 8 and 9 junior tolﬁim were included,
the éecond applicanﬁ could not be dislodged from the
select list by viftue of his inclﬁsioﬁ iﬁ‘the selact
v-liéé oé 1987;‘ Fd:tuhately;this very quastian fell for
.cbnsidarétion by the Supreme Court in Union of India J;
vMohah Lal.C;poor énd_o#s, 1973(2) 5.L.R 824 in COnnectéon
'gith the interpretatidn of anvidenticél>provision in ige

' Indian Administrative Service(Appointment by Promotion)
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Paras 40 to 42 of that Judgment puts the

posztlon beyond the pale of any doubt‘-

"0, Nou, Regulatlon 5(4) makes it clear that,
as far as possible, there should be a revision
or revieuw of the seélect list every year,

The purpos e of an annual revision or review is

- to make an assessment of the-merit and

suitability of all the then eligible candidates .
Prom among them, In other words, the purpose '
of the annual revisw or revision of the

select list is to prepars a list -and to include
‘therein the requxrad number of the most suit-
able persons. from among all the then ellgxble
candldates.

« Proviso to Regulation 4(2) makes it
abundantly clear that there must be a fresh
select list every year by making a review or
revision of’ the praviously existing select list,
By Regulation 4(2),-a person whu has attained
the age of 52 yecars shall not be considered
as an eligible candidate not withstanding
the fPact that he is a substantive member of

the service., Then the proviso to Regulation

4(2) says that if his name has been entered
in the select list for the prev10us year, hse
might be considered for inclusion in .the fresh
selact list for the next year, even if he

. has passed the agse of 52 years. Uhen Regu-

,-

lation 5(4) says that the.list prepared in
accordance with Regulation 5(1) shall be
reviewved or revised every year, it really

" means that there must be an assessment of

the merit and suitability of all the eligible
members every year, The paramount duty cast
upon the Committee to draw up a list under
Regulation 5(1) of such members of the State
Civil/Police Service as satisfy the condition
under Regulation 4 and as are.held by the
Committee to be suitable for promotion to

the servicse. would be discharged only if the

Committees makes the selection from all the

«

eligible candidates every year,

41, 1 see no reason to give the go bys

to the word ‘all' in Regulation 4%1) as the
High Court has done. I perceive no reason,
when Regulation 4(1) uses the word ‘all’,

why I should not give effect to it, 1 am
unable to see the anomaly which would result
if the word is retained., If merit and
suitability should determine the choice and

‘that seniority should become relevant only

when merit and guitability are roughly equal,

it is only proper that the field of choice

should include all the eligible members of
"the State Civil/Police Service. It is rather .
curious that the High Court should have
thought that the use of the word ‘*all' in
‘Regulation 4(1) to be 'loose or inaccurate"
becausae inapt expression’, liks "the fresh

"select list", "the list so prepared® have
. been used in the provxso to Regulatlon 4(2)

3
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@ and in Regulation 5(4) respectively. Assuming
for the moment that these expressions are inapt
in the context, I:do not think that sufficient
reason for disgrading the effect of the word
*all' in Regulation 4(1). On the other hand,

1 think it would have been anomalous if the

. field of choice had not embraced the wvhole
 category of the eligible members of the Statse

Civil/Police Service, as the basis of the
selection Por inclusion in the list is
primarily merit and suitability. Nor does
the Pact that the number of members to be
selectad for inclusion in the list is limited
by the number of vacancies expected to arise
in the succeeding year a sufficient ground,
‘as the High Court has thought, for limiting
‘the field of choicse.

“42. Though the words used in Re ulation 5(4)

are "review® and "revision", in the rocess

of review and revision, a fresh agssessment

must be made of the merit and suitability of
all the members remaining_in the previous list

and all other eliqible members in the State

Civil/Police Service. If the criteria for

selection are merit and suitability from among
all the eliqible members then, the field of
selection must comprise of -the entire category
of eligible members of the service, Otheruise,
ths selection will not be on the basis -of merit
“and suitability from among all the eligible
members of the State service. In othar words,

. the inclusion of the name of a member in the
select list for a year will not be an entitlement
for inclusion in the select list for the '
succeesding year, A fortioria member who _has
been assigned a rank in the select list for

a year can_have no claim for tne same rank

‘In the next year., (Emphasis added)

The Supreme Court has unegquivoeally stated that the purpose

of annual ravision or review aof the select list contemplates

;prepérétion;df fresh list by.fresh asseésment-made‘on the
’bgsis‘pf merit-éﬁd suitability of él;neligible members of
State qivii/ﬁoiiCe Sericé: They:have alsolmade it clear
thatinclugiaq QP:th@ name of a candidatevinAone select
lisf doeS'noﬁ entitlé,him to be included in the selecf
viist of tﬁéfsucﬁeeding ygar:‘ In theVCiréuhstances tﬁe“
second éppiicaht has no righf to be‘inbluded in the

1988 selact list because of his inclusion in the select

)

e et
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list of 1987,
12. - Ue have already dealt with the guestion
' df this;Tribunal'in judgmshtvbvef.thé;assessment madq

by the Selection Committes and found that in the

circumstances of the case this is not called for.

The learned counsél Por the second applicant- Pairly

conceded that he is not alleging. any malafides against

the Selection Committee. In §.B Dogra v. Union of
India and others,~A.T.R'1989(2) C.A.T’1DQ the Chandigarh

Bench of this Tribunal in connection with 2 similar cass

of promotion to the I,P.S held that officers included

in a select list of a particular ysar does not create

'an indefensible right in him to be appointed for the

vacancies arising in the subseguent years. They have

Purther stated that "'iﬁ is not within the provinca

of the Tribunal to sit in judgment over the_aésessment

of the Selzction Committee, save in the rarest. of the

rars cases, uhere the findings OF'the~Selebtion Committee
may be tainted Uith_mélice ér may Ee infréctiﬁe of the
criteria or the mode for préparihg the Select List iaid
down in the statutory Rﬁles br‘administrafive instrgctioné

of a bindiﬁg nature".

13, Apart from the above and the fact 'that the

. ' ' ' N R -
select list is prejpared through the collective wisdom

énd judgment of the members of the Seiection qommittee
presided by the Chairman/Member of the .Union Public

Service Commission, the possibility of even malice in law ¢
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remote, In accordance with the Regulation 7 of the Promotion
éegulatinng, the list prapared.by thevSelectibn,Committeei

is cunsidergd by thé,Union Public Service.CommiSSion which .
approves thellist nnly aPtér nanéidering nhetnar any nhanne
is nenassaryQ Sunh'nhanges are made after consnlting the
State Government and'taking into acnnunt_their comments.,

WYith so many checksvat vafious'stéges the blnnd allegation

of malice in fact or lau deserves to be rejected summarily,

14, APter all is éaid andflone, tha only point
which rankled in our mind 15 the Pact that the second appli-
cant who was included in'tné 1987 select list was not only
excluned from the 1988 select list, but alsoﬂyiélded placek
to two of his jnniors respnndants 8 and 9 Qho had been

adgudged as 'Uery Good' along with the applicant in 1987 .

. itself. It appaared to us a llttle strange that being

senio: to respondents 8 and 9 and graded at par with them‘
s 'Very Good' in 1987 andhavingnbeen.included in the

'1987 select list, the applicant.éhould have been dropnad

from nhn 1988 select list-in'uhich respondents 8 and 9

junior to him were included., To salve our judicial

" conscience we compared the Confidential Roll of the

second applicant with those of respondents 8 and 9,
Even ‘though thé‘applicant did get outstanding reports
during'1986 and 1387 out of the-six”years betwsen 1982

W
and 1987, respondents 8 and 9 obtainsd flve to 31x

' (Q'Wmo{) '
outstandlng reports durlng the same perlod. It cannot
A ‘\( .
.. L] 29 LK J
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creeping in the process of preparation of the list is very | (:J



I o A
b .

.29,
therefore be said'that‘inclusion of respondents 8 and 9

and the exclusion of the applicant's name from the 1988

select list was arbitrary or biased.

15, . In regard to the averments made against the
inclusion of individual respondents in the select list of
1988 these have already besn discussed in connection with

the first application earlier in this judgment.

16. In the conspectus of facﬁé and circumétances

and tBe law as discussed abovse, ws see no reason to
N

intervene in the select list for promotion to the I.P.S
prepared in 1988 and dismiss these two applications

uithout costs.

,
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