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by the Secretary to the Governmem of Indra \ |
Ministry of Agriculture, (Department of o |
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, (By Advocate Mr Sunil Joee ACGSC)

These applrcatrons havrng been heard on 24" Septemberr2008 thb
Tnbunal on Blstk October 2008 delivered the following - |
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These two Ongmai Applrcatrons are rdentrcal in nature andl

therefore, they are drspoeed of by thrs common order The applrcants rn\l

these O.As were already drawrng the scale of pay of Rs.10000- 325 15200
attached to the  post. of Skrpper under ‘the ACP Scheme but werel

designated only as Mate and workmg in Frshery Survey of India (FSI for

short) at Kochi Base They are aggrreved by the Office Order dated \l

22 8. 2007 rssued by the FS! promotmg them as Mate Gr.l in the lower ll
scale of pay of Rs. 7430-225 11500 on. regufar basrs and the consequent “l

postmgs to Mormugao Base and to Port Blair Base respectrve!y agarnst

vacant posts. '

2. The brief facts of the oases are that the apphcant in O.A. 378/08 -

Shri.P.Haridas was mmaily appo nted as a Bosun (certrfred) on 11. 7 1994

N

- inthe Integrated Frsherres Prorect (IF P for short) He was later promoted

et
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on regular basis as M‘ate Gr. ll in the then scale of pay of Rs.2000-3200
(Rs.GSOO-’lOSO()) dunng the year 1.994. - The next promotion post for Mate
Grilin IFP was Skipper i‘n‘the scale of pay of Rs.10000-15200. Similarly,
the applicant ln'O.A.394/.08' - Sh’ri.C.‘A.Gopl was also appointed as Bosun
(certified) on ‘2261957 .and 'p‘r"omoted as Mate Gr.t in 1997. The
applicant in O.A. 394/08 was. promoted to the post of Skipper on regular
basis with effect from 10 6. 1996 The sard promotron was challenged by
some of the unsuccessful candldates allegmg irregularities in the
- constitution of the Departmental Promotron Commrttee The Hon'ble High
Court allowed the sard challenge and vrde its judgment dated 26.7.2000
‘dlrected the respondents to hold a fresh DPC. In pursuance of the
dlrectrons of the Hrgh Court tt*e DPC met on 17 10. 2000 and 7 11 2000'
and on the basrs of its recommendatrcns the promotlon of the appllcant
'was cancelled and he was reverted as Mate Gr.ll vrde order dated
9 11 2000 The sard order vvas challenged before thrs Tnbunal in
0. A No 1292/00 but the same was dlsmrsoed However the Hon ble Hrgh

Court reversed the order of thxs Trlbunal vrde rts Judgment dated

2911 2003 in \NP(C) No. 34o78/03 The respondents challenged the -

aforesald judgment of the Hon ble ngh Court before the Hon ble Apex
'Court by way of a SLP and the same lS stlll pendrng The respondents
however dld not restore the promotlon of the appllcant as Sklpper and he
-ls strll contlnumg as l\/ate Gr ll lv‘eanwhlle both the appllCants became
jelrglble for the 2"d fmartcxal upgradatlon under the ACP Scheme wrth effect
from 1 4. 2003 and 1 4 2002 tespectlvely and accordmgly they were
granted the scale of pav of Rs ‘tOOOO ‘0700 Whlle they were worklng in
lFP in the aforesald capacmes the Mlnlstry of Agncuiture transferreo some

of the posts from lFP mclcdrng the seétlon in which they were worklng
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along With the posts and mcumbents to ”{he FSI in May, 20()5

| (Annexure A- 2 dated 19 5. 2005 in O A. 3"8/08) Acc:ordmg!y three Ma\tes,

including the apphcunts in. these 0. As m the scale of pay! of

Rs. 6500 10500 have been transferred fros n IFP to F SI The otherv per%on

,i-was Shrnv.T._P.Mohan‘aknehnans The d_atee _‘fr_om W_hlch the applicants V\}e'e.
, ,;,qug"kingﬁae_ Mjéte werek,_shzowh‘;_ as‘2431994 yend_é.‘10.6.1996 ,respecﬁv‘ely.
Some of those who were tfan'sferred évlong. w:th the posts to the FSlI
approached this Trib;uj’nal by fmdg OA 710/05 and connected cases
chai'enging the orders? of their transfer. Apphcant in O.A.378/08 was one
of the applicants in the sa:d O. A 71 O/Oa and connected cases. However,
those O.As were dxspoeed of by a common order dated 31.8.2006 reje tirg
the case of the eppncmts therem but holdlng that the transfer}red

employees -'sho.u!d be informed abodt their service conditions in the FS| or

in the CIFNET as the;.ca_se, rﬁéy be, : Whereas in the IFP, the promotion

from the post_df'Bosurj {certified) was._tci the post of Mate Gr.Il in the scale
- of pay of Rs.6500-1055»00-and"‘t5en directly to the post of Skipper in j‘tl*e

scale of pay of Rs. 10600-1 5200, in the FSI, the promotion from the por
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-of Bosun (certified). is fi rst to the post of Mate Gr Il in the scale of
- Rs.6500- 10500 then to Mate Gr. i m the scale of Rs.7450-11500 and then
o Sklpper in the scale of Rs 10000 15200 Wh:le so, the applicants were
, promoted as Mate Gr m Yne scale of Rs 7450 11500 on ad hoc basis vide
Office Order No.F8- 6/2002 E I dated 10.5. 2007 and posted to Mormugap

Base and to Port Blanr Bas e respect:ve;y BOth of them declined the said

- ad hoc promo’non as Mafe Cr l'and challenged %hexr transfer order by ﬂhng
O.A367/07 and O. A' 306’07 The contention . of the applicants in th@se

O.As was that the transfer order was ar bitrary, dzscnmmafory and contrany

. |
R to law. They have aleo state‘d that they belonged to IFP and there trpey




S

were entitied to be cons}idereo‘ ‘for promotion as ék%pper against the two
posts which have not be'en' transfer’r‘ed to FSZ and still remainving vacant.

According to them theh rhanne! of promotion in the IFP was also to the
post of Skipper i.e the sca e ot pay of the post to whroh they have been
granted the 2™ financial upgraoatnon unde, the ACP Scheme. During the
pendency of the aforesard two O. As the respondents issued the impugned
common order dated 22. 8 2007 promotrng both the apphoants as Mate Gr.l
in the scale of pay of’ Rs,7450-225—11500 ‘on regular basis. V\/hcle the
applicant in O.A. 378/08 was posted bt Mormt,oao Base, the applicant in
OA. 394/08 was posted at Port Bia" Base Fr‘ereaﬁer the applicants have

mended these O.As and ohahenged tue sard order dated 22.8.2007.

Therr contentron was that they are ent rtied ‘o be promoted as Sr(lpper and
tnerefore therr promotron, to the post of r‘v‘ate Grt which is a !ower post

was arbrtrary and unconstrtutlonal Those two 0. As were disposed of vrde
order dated 42 4, 4008 w.tn a ofrectron to the applicants to make a detar!ed
represematron aoarnst the promotron and transfer order dated 22. 8 2007

Accordmgly the apphcants made the Annexure A-4 representatron dated:
24.5.2008 and Annexure A 5 representatron dated 20 5. 2’308 respectrve*v'
and rnformed the respondents tnat he had declrned the promotron as Matet
Gr | and requested them to aHow hrm to r‘ontmue at the present piaoe of
posting itseif partrcularly m view of the faot that they have hardly two years
time to superannuete from servsce on 31.1.2010 and 31 5 2010
respectrveiy They have ariso stated that thev are a!readv in receipt of the
scale of Rs.10000- 15700 the scale attended to the post of Sklpper and
they cannot be promoted as ’\Aate Gr.l in a lower scale of Rs 7450-11500/-,

Vide the rdentrcat rmpuoned memo dated 9.7. 2008 the respondents

consrdered the aforesaid representa«.rons of the applicants and obse'ved

- g
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| Rs.6500-10500 and as per tre hre archy, their promotional post is Maty

‘of the post-of Mate Gr t on board isa statutory requrrement Acoordmgty

mpugned orders are arbrtrary drscnmrnatorv and contrary to law. They

incumbents other than the apphcants Moreover a number of qualrﬂedv

regarding their service oondrtrons upon theur transfer to FS! and apptrcants

" .. _case against their promorron as Mate. Gr.l and consequent transfers

v; ,E. la’"il mf"?

that they were hotdiné the p‘ostvof Mate Gr.ll in the pay scale of

(4]

Gr.l in the pay scate of Rs 7450- 225 11500 and accordingly they have -

(Y%

been promoted to the post of Ma e Grt and posted to Mormugao Base and
Port -Blair Base respectrvety agarnst vacant . posts occurred due to

promotion of the then mou*nbents 1"hey a!so suomt‘ted that the avariabmty

the- apptrcants have been relreved of hrs dutres on 10 7. 2008 and 19.7.2008
respectrvelv from the ! | present places of their postlng at KOChI with: g
cnrectron to report for dbty to ‘he Zonat Dnreotors of Mormugao Base and

Port Blair Base of FSI respectrvely
3. The drounds taker by the apphcants in these O.As are that the

have also submitted that onca they have dectmed the promotion, there. rs |
no justification in competlmg tnem to goon transfer on promotion. Further |

there are no cadre of: Mate Grlr hitherto rn tre FSi and there are no

persons are avarlabte m FS! for promotron as Mate Gri to fulfill the
statutory requi rements rf any. They‘ have also stated that the respondents

have not publrshed or lnformed any of them who were transferred from IFP

have not been made parr; of any pre-—exrsttng.cadres.
i
i

4. \Nhen the mat‘er came before this Tri‘bunat for admission,

consrdermg the fact that the apphcams have made out a prima racre
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to Mormugao Base and Port:_Btaér Base, this Tribunal ordered that
the impugned Office ;Memo'dated 9.7.2008 and Office Order dated
9.7. 2008 shall be kept rn abeyance and the applicants shall be permitted
to oomrnue in the present piaces of therr postmg On the basis of the
aforesaid order, the apptICants are stn! oontrnurng in the present place of

Cr

postmg at Kochi Base

S The responctents in their reply statement submitted that the applicant
in O.A.378/08 was'initi'a!!y apoointed to the nost of Bosun (oertified)‘ with
effect from 7 81974 at I’:D Kochs and ddring January 2006 he was

transferred from the lFﬁJ Koonrto ‘rne th Koohr Srmttany the a)ptroant m

jO A 394/08 was 1nmatly apoornted on 22" " and tran erred to FSI in

October 2006 They hawe aso submrtted that they have been in Kochr for
the last 3~ﬂ31 years though they notds tre post which carries the Ait hdra
Transfer Lrabmty l—urther they have suhmr‘ted that their transfer from the
Koohr Base of FSi to the Mormugao Base and Port Blair Base of FSI wrth
promotron to the hrg‘ter post of Mate Grld was necessitated because
vacancies of Mate Grt have arssen at those Bases due to transfer of the
rnoumbents wrth oromotron to the hmher posts of Skrpper and the
aophcants were the senror most Mate Gr. rt to be promoted as Mate Grl
Thev have further subm't‘ed tnat the aoon"ants were transferred from the
IFP Kochr to the FSI Kochr whrie r,hey were ho!dnno the oost of Mate Gr H
in the pav scaie of Rs 650040500 and mouoh they were oranted the pay
scale of Rs1000O 15900 under tne A"P ‘%oheme the hrerarchy of the
cadre in FSiis from the feeder oost of Mate Gr I to the hroher oost of Mate

i

Gr.l and the aooncants berno the emnlovees of the FSI ever smce their

transfer from the iFP to the FSI thrir oromotlonal avenue shail be as per




the said hier ohy They have a!% submltted that the FSI hdS a ﬂeet of 1!

Fishery Survey \fess,els and each vessel has cme post of Skrppe. an
!
accordmgly 13 posts of- Skpper are adequate for the 13 vesseis The tw

vacant posts of Sk;pper \ransferred from ?he iFP to the Sl are not to{r e

vutmse:d beCause even pnor to tms tmnsfer the FS! had 13 DOSLS[

|

raquzred Therefo*e ﬁhe daim of the appucaﬁts that tney sk‘ouid[be

promoted to ihe post of Qkippef agax%t one o. the Vacant posts Lransferlr d
|

urom the H‘P has no ba‘wla whatsoever f»nd tﬁe apoiscants are fully aware of
» l

the fact that number of Dos;.s of Skipper that can be utlhsed can not exce d

the number of ihe vere . Again, tnev have submlﬁed that out of the 13

(

posts of Skipper, 2 po@t are acant and a DPC proposal for prochtl n

against the two posts rs: Lmdor eyaminatidn‘ by thﬂﬁ“ respondent. Bu€ the
applicants are not amom the first two candzdates ehgible for promoti n
and, therefore, mey have no vahd claim for the promot;on to the post of
Skipper.  As reaards thelr sunmessmn‘that they are td retsre on

superannuation shor‘ily,. the,,responldems have admitted the same | and

|

stated that it.is not possiéie for e\}/erj;/ Ce‘ntrai Government employeje to
retire at their native n!aéfes as the.‘:aoodfntment carries with it the All in ia
Transfer L:abmtv Funher the apphcants were du!y conssdered by the !'DPC

- for ptomotton to the pocz.t of Mate Gr.l in accordance with the hierar¢hy

|

applicable "fo them in tne FS and nheir Dromouons are notwﬂhaandma the

|
nnanmal ungrddatiom g:anted to them under the ACP Scheme aHowma the

h;gher pay scale of Rq 10000 15200 They have also stated tha{’t the

refusal of a regular promot*on ofmred to an empfovez is dealt with| as

¥

- |
prescribed in para. 17 42 or the O.M. No0.2201 e/8/87-v:st’f (D) dated
9.4.1996 from the DoPT \Jhsfh is eytracfea as under - ((
L |
|
!

i
\
i
i
i
|
!

I

B E



“When a Government employee does not want to accept
a promotion which'is offered to him. he may make a written
request that he may not be promoted and the request will be
considered by the appointing authority, taking relevant aspects
into consideration. If the reasons adduced for refusal of
promotion are acceptable to the appointing authority, the next
- person in the ‘select list may be-promotedii However, since it
L ‘ may not be administratively possible or.. desirable to offer
[N : appointment to the persons ‘who initially refused promotion, on

z Every occasion on which-a vacancy arises, during the period of
3‘ . validity of the panel, no fresh .offer of appointment on
i o promotion will be made in such cases for &, period of one year
i Cor
{
i

H

from the date of refusal of first promotion of till a next vacancy
arises, whichever is later.. On the eventual promotion to the
higher grade, such Goverhment servant will lose seniarity vis-
a-vis his juniors  promoted - - to the higher grade earlier
irrespective of the fact whether the posts in question are filled
by selection or otherwis.e.‘ The above mentioned policy will not

g apply where ad hoc promotions against short term vacancies
% are refused. ’ '

In case where the feasons adduced by the officer for his

refusal for promotion - are nat acceptable to the appointing.
authority, - then he should enforce the promotion of the officer
: and in.case the officer still refuses to be promoted, then even
disciplinary action’ can be taken against him for refusing to
; , obey his order.” o ‘ L o
6. We have-heafdéShr‘i.T.C_._GoyindésWamy for the -applicants and
SHAT.P.M.lorahim  Khdn,SCGSC. and Shr.Sunil Jose ACGSC. for fhe
respondents. The fmbo%’rtant p‘oihts that emerge from the a'vbove facts are
that the applicants wére%i_nitially apbointed'!a:s Bosun (cert-iﬁed-) in IFP, their
relevant hierarchy of promotion was to the post of Mate Gr.il in the scale of
| pay of Rs.6500-10500 aﬁd fhén to the post gf_ Skipper in the scale of pay of
| Rs.10000-15200. In fact 'th~e applicant in O.A.394_/08 was promoted as
Skipper on regula.ribasié‘oﬁ 10.6;.%996 and the same was uphe;ld by the
' Hon'ble High Court ofEKérai‘aj.v'idé its judgment dated 29.11.2003 in
W.P.(C) .No‘34378/03.. ;Hovlveve\r, -the' r"espolndents did not withdraw the
order of revocation' valre}ady .hjade on 9.11 2000 to the post of Mate Gr.l|
oh the ground that the sa%id Ajt‘Jdgm'ent was under ch;allenge before the Apex

oo Couttinan SLP. Mearwhile, both the applicants became eligible for the

.



~ applicants’ reguar promotron rs m a lower scale but the scale under the

But in FSI, the promotiongl post of Mate Gr.ll is Mate Gr.l in the scale of

i IR

0.

2" financial upgradatiod ;U'nder the ACP_Sr;herne and they were granted

L34

the scale of pay of Rs.§1;OOQO-15200, which is the scale attached to the
post of Skipper, with eiffect from 142002 The fact is that since the
applicant in O.'A.394/08g got the soa‘e of pay of Skipper under the ACP
Scheme, he drd not agrtate his case for reetorrng his promotion as Skipper
after the aforesard Judgment of the Hon bfe Hrgh Court dated 29.11.2003
and he remamed in the Koohr Base Srmr!ar!y the applicant in O.A.378/08
also got the soa!e of pay of Rs1000O 15200 attached to the post of
‘Skipper under the ACP' Scheme ;. However as far as the respondents
were concerned, when the app! nts were fransferred to FSlon 19.5.2005
they were accepted ther,e orﬂy as a Ma:te Gr.ll having the scale of pay of
Rs.6500-10500/- with the .nex“pro'motional post only as Mate Gr.l in the
scale of pay of RS. 7450 225 1 1500 Accordmgly they initially promoted
the applicants as Mate " Grl on ad hoc basis in the scale of pay of
Rs.7450-225-11500 but at the same time permr‘tmg them to draw their pay
and allowances in the sca!e of pay of Rs.10000-15200 granted to them
under the ACP Scheme. 'Apphoants refused that‘promotron. Thereafter,
they immediately promoted them on reguiar basis. Now the situation is that
the applicants are promoted on regular basis to a lower scale than the

scale under the ACP a!ready granted to them In other words, the

ACP Scheme is in a hrgher Sﬂa!e -Thrs anomalous situation is due to the
fact that when the appircar;ts were traneferred 'from rFP to FSI in the year
2003, they were worki'ng as. Mate . Gr'l in the scale of pay. of
Rs.6500-10500 in IFP and S‘inoe-there!are no posts of Mate Gr.l in the IFP,

their next promotional poe{ was Skipper'in the scale of Rs.10000-15200.
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ﬁp;y of Rs7450-115do There:ore the ‘applicants were at a

disadvantageous posrtton as their promouonal avenues were adverse!y

affected The affected emptoyees rnctudtr*g the apptrcant in O.A. 378/08
J o Shrt P.Haridas chatlenged their transfer vide O.A. 710/05 and connected ‘

cases and it was drsppsed of with the dlreotrons to the respondents to

inform the apphoants about thetr servrce condstrons The respondents drd ~

not do so, so far As a result the anoma‘ous srtuatron continued and the

applicants remamed as Mate Gr. I but in the higher scale of pay" of]

Rs.10000-15200 granted to them under the ACP Scheme. Since tnelr
service condmons are stm not cear the respondents initially promoted "'

them first as Mate Gr t on ad hoc basrs vide thetr order dated 10.5.2007.

\/Vhen they retused to aooept that promoton they rmmedlately promoted'
them on regular basrs rn the sca!e of pdy of Rs 7450 11500 wnth the

t proteotion of ACP scate of Rs 10000 15200 atready granted to them vrde'
the impugned Annexure A 2 order dated 22 8. 2007 Now the appllcants.:

have again refused the sa d promotron as t\/"ate Grl on regutar basrs and -
; requested the respondents to allow Lhem to contrnde at Koch: Base in therr. '
| | existing status. One of the reaso.rs for refusat of ‘regular promotron as

stated by them in the;r representatton is that when they were already

drawmg the pay scale o. Rs 100()0~t5200 granted to them under the ACP'
Scheme, they cannot be promoted to lower post wrth the tower scale of
Rs.7450 11500, 1. ﬂnd merrt in therr oontentton Undisputed!y the -
applicants were worktng in the scate of Rs 6500 10500 from the year
1994/1397. The next promotronat post to *hem was in the scaie of
Rs.10000-15200. /-\coordtngly they w_re already granted the said scale of
Rs.10000- 1d200 by way: of ﬂnancrat upgradatron under the ACP Scheme

- and they have been enjoy:ng that scale from 142002/1 .4.2003. In such a

T P
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circumstances any érofnotion to them on ad hoc or regular basis in the
scale of Rs.7450-1 jESOC .is; rhéaningless. The applicants have, therefore,

refused to accept the order of their promotion as Mate Grl made Vide

Annexure A-2 dated 22.8:2007 knowing fully the consequences involved in

such refusal‘ In theﬁabove -fads_ and ciroumsténces'of the casé, | have

other optioﬁ but to ailow these Origina! Applica{tions. The respondents are,

therefore, directed not to éompei the app%i'can't‘s to éccept the promo

granted to them vide?Annexuré A-2 Ofﬂc‘e Order dated 22.8.2007 except in

accordance with the%’rfu!es.- Reéultantly, the Memo dated 9.7.2008 and
Office Order dated_9;7.2008 are quashed and se.t aside. There shall be
order as to costs. ‘ i |

(Dated this the 31# day of October 2008)
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GEORGE PARACKEN
JUDICIAL MEMBER
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