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PV VENKATAKRISHNAN, ADMINISTRATIVE MEMBER

Applicant ' was initially appointed as Ayurvedic Physician
on 30.7.1979 in the Directorate of Medical and Health Service of the
Union Territory of Lakshadweep. According to a seniority list (A-1)

dated 8.3.1990, applicant is shown ‘as senior to the 5th respondent

- who entered service on 18.12.1982. While so, respon‘dents proposed

to - constitute a Departmental Promotion Committee for promotion to
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the post of Senior Ayurvedic Physician. Applicant alleges bias
against the 4th respondent, Chai];man of the DPC and states that 4th
respondent would be showing undue favour to the 5th respondent.
Applicant also alleges that "..hasty steps are being taking by the
re'spondenté to resettle the approved seniority list (A-1) at the
instance of the 5th respondent under thé guise tﬁat no confirmation

has been granted to the applicant".

2. Applicant also states that. he had been made permanent as
early as on 26.1.1980 before the 5th respondent became permanent.
However, no orders have been producedv before us to substantiate

his claim.

3. By interim order dated 2.5.1993 the Tribunal directed status
Quo as regards filliné up the post of Senior Ayurvedic Physicign.
On 28.5;1993 the interim orders were modified and the responden_ts
were directed to fill up the post of Senior Ayurvedic Physician,
Lakshadweep makihg it clear that. it will be provisionai and subject
to the outcome of the OA and thet the appointment will not confer
any right on the appointegs and this may be specifically informed

to the appointees. C : /

4. On 15..7.1993 a notice (A-3) was issued stating that the
seniority list of Ayurvedic Physician ;was proposed to be vreviewed
placing the 5th respondent above the applicant and asking the
applicant‘ t6 show cause why‘ it should not: be done. By ordér dated
2.11.1993 the Tribunal permitted the department to consider the
matter on the objection filed by .the applicant and  take a final
decision, but no action should be taken based on the oﬁtcome of the
consideration aforesaid. Respondents passed orders on 2.12.1993
(A-6) revisingv the seniority as propésed and placing 5th respondent
above appiicant. On 28.6.1994 the Tribunal permitted amendment

f
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of the OA adding a challenge to the orders of the respondents dated
2.12.1993 (A-6)  revising ‘th.e seniority list. On 30.6.1994, the
Tribunalv called fgr the letter of appointment issued to the applicant
as the latter was material to see the terms and conditions of
appointment beyond the period of probation, if -any, mentioned in
that letter. The Tribunal felt that this was all the more infportant
because in the revised seniority list which has also been challenged
by way of amendmént, the column under confirmation is left blank
in the case of the applicant while certain date is noted égainst the
contesting respondent and the contesting respondent was alsé shown
vsen'ior to the éppli_cant ‘while in the earlier seniority ii_st, the
ap'plicant» was seﬁior to ‘the céntestirl'g 'respondent. The appointment
order -has not .been produéed vby the applicant. However, 5th
fespondent has produced the appointment order of the applicant dated
s

28.1.1980 (Annexure R5A) showing that applicant has been appointed

on an Officiating' basis to a temporary post and that he would be

on probatibn for a period of two yéars from the date of regular appoint-

ment which may be extended or curtailed at the discretion of the
competent vauthotity. The order also states that the confirmation
will depend on the relative position of the officer' in the overall
seniority list and on the avail-ability of ci_ear vacancy. The order
states further that failure to complete the period of pfobation to
the satisfactionv of the compétent authority will render him 1liable

to be discharged from service at any time without any notice and

without assigning any reason. Fifth 'respondent ' hés also produced

an order dated 31.5.1980 (Annexure R5B) showing that tﬁe applicant
was appointed temporarily with effect from the forenoon of 25.2.1980
and would be on probation for a period vof two years with effect
from the above date; That is the stage Where the matter stands
at present.

: \
5. Applicant contends that it is well settled by various

decisions of the Apex Court that confirmation should not be the basis
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of seniority. Following such decisions, respondents have issued an
order dated 4.11.1992 (A-5) delinking seniority from confirmation

and citing the Supreme Court decision rendered in the case of Class

II Direct Recruits -Engineering Officers Ass.ociati'on Vs State of
Maharashtra, (1990) 13 ATC -348. According to this ordér séniority-.
of a person reguiarly ,appoiﬁted to- a post according to rules would
be determined by the'order of merit indicated at the time of initial |
appoint'menti_ artd. not according to the date of his confirmationl.
However, th.e. order states that it shall take effect "fr.o.m the date
of .issde _ ahd that seniority alréady détéfmined accdrding to the
exisﬁing brinciplés on the date of issue of the order would not be .
reopened even if in some cases seniority has ali:'eady beén‘ Challenged
or is in dispute and it w\ﬂl continue to be determined on-the basis
of the principles already éxisting priof to the date of issue of the

order.

6. IE is the contention of the respondents that the seniority
of respondent S'beihg fixed from 27.12.1984, he would be gévémed
by the earlier instructions and not by the order dated 4.11.1992.
Respohdent 5 would further afgue 'that. applicant has not even been
deciéfed as having completed his ‘probation and the ques"f:ibn of his
seniority being fixed would not therefore arise, whereas respondent
5 has completed his probation on 27.12.1984 'by order dated 13.2.1989
~and he was _confirmfed With efféct from the same date by order dated
2.5.2.11991. As such, according to respondent 5; the case of vthe
apblicant has ﬁo merit and 'since he is the only person in 'tl:le cadre
who has been vconfirm'ed, he should be considered for the promotion.

The Secretary (Administratioh) in a note (A-6) states that:

"These ordefs are e&ective from the date of ~ issue
of the OM i.e. 4.11.1992.  Dr Mishra has been
confirmed with effect from 27.12.1984 i.e. with,
retrospective  effect from the date | of completion of

probation as per orders of confirmation _issued on
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.25.2.1991. As a matter of fact, the seniority list
- of Ayurvedic Physicians should have been revised
consequent on the issuance of orders of confirmation
on 25.2.1991. It has been ordered in para 4 of
the OM that seniority already determined according
to the existing principles on the date of issue of
the above orders will not be reopened even if in
some 'cases seniority has already been challenged
or is in dispute and it will continue to be deterrﬁined
on the basis of the principles already existing prior
to the date of issue of these orders. The accepted
principle. till the issue of latest orders on 4.11.1992
-was that seniority follows confirmation. Hence the
argument that ‘the permanent Govt.  servants shall
téke rank above the .temporary officiating Government
servants holds good till 4.11.1992. Dr Mishra's
representation dated 26.8.1992 was received in office
on 27.8.1992, which- shéws that he had put forth
his claim prior to 4.11.1992. Thus the cause of
action commenced well before 4.11.1992."

' (Emphasis added)

The second respondent, Administrator, agreed with this note,
dismissed the objection of the applicant and ordered the revision

of the seniority 1list by which the revised senidrity list dated

15.7.1993 became final.

7. It is seen from the above that the fixation of seniority of

the 5th respondent based on his date of confirmation on 27.12.1984

cannot be faulted. That has béen done in accordance with the rules.

However, the question of inter se Seniority between the applicant

>and 5th respondent 1is still left open. - The contention of the

- respondents is that vapplicant is still on probati’on. It would,therefore,

mean that applicant has been on probation for 14 vyears. Learned
counsel for applicant relied on a decision of the Supreme Court in

State of Punjab Vs Dharam Singh, AIR 1968 SC, 1210. 1In that case

a Constitution Bench held at page 1212 that:

"Where, as in the present case, -the service rules

- fix a certain - period of time beyond which the
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probatiénary period cannd: be extended, and an

employée appointed or promoted to - a - post on
probation V'is allowed to continue in that post after
completion of the. 4maximum period of probatién
without an express order of confirmation, he cannot
be deemed to continue in that post as a probationer
by implication. The reason 1is that such an

implication is negativedby the service rule forbidding

extension of the probationary period beyond the

maximum period fixed by it. In such a case, it

is permissible to draw the inference that the
employee allowed ~to continue in the post on
completion of the maximum period of probation has
| been confirmed in the post by implication."

(Emphasis added)

8. H'owever, the order of appomtment of the applicant (R-5A)
while stating that the probation may be extended at the discretion
of the competent authority, ‘does not prescribe any maximum limit
for such extension. We do not find from the pleadings whether in
the case of the applicant the rules prescribed a maximum period
beyond which probation cannot be continued. In the abse.ncev of this
information, it will not be p0531ble to apply the above decision cited
by the applicant in this case. Even so, the fact is that the
applicant has béen a]lowed to continue for 14 years on probation.
In A-6, respondents state:

"He has never representéd about continuance of this
position and to get permanency for the reasons best

known td him."

We cannot agree that this is a good reason for not confirming the
applicant. ‘Respondents have -a . duty to take a decision on the
continuance of probétion of the applicant, even if there is no request
madé by him. It appears from the reply of respondents 1 to 4 that
the délay in confirmation was due to the currency of a penalty and
an appeal to the President of India. But that appeal was di.sposed
of long since. | It would appear proper thaf respondents 1 to 4 should

take a ‘decision on the completion of probation and confirmation of
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the applicant without further delay. After such a decision the
seniority of the applicant will have to be determined either under
the old rules or under the rule dated 4.11.1992 depending on the

facts of the case.

9. We accordingly direct the second respondent tc;> take a
decision on the confirmation of the applicant and consequential fixation
of his seniority within three months. The DPC for ‘promot'ion tb the
post of Senior Physician shall be held only after this is done and
the case of the applicant would have to be considered by the' DPC

based on the orders passed fixing his seniority.

10. Application is disposed of accordingly. No costs.

Dated the 26th October, 1994.
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