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TM, BSNL, Narakkal, Ernakulam.
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Kesavan.N.B., S/o Bava,

Pradeep Kumar.R., S/fo Ramanatha Shenoy,
TM, BSNL, Narakkal, Ernakulam.

Radhakrishnan A, S/o Chandrasekhara Menon,
TM, BSNL, Narakkal, Ernakulam.

- Reghu V.K., Sfo Kesavan,

TM, BSNL, Narakkal, Ernakulam.

Sasi, Sfo Chochal,
TM, BSNL, Narakkal, Ernakulam.

Sivaraman.K.R., S/o Ramankutty,
TM, BSNL, Narakkal, Ernakulam.

Venugopal.R.K., S/o Krishnan,
TM, BSNL, Narakkal, Ernakulam.

Sanajayan.K.G., Slo Gangadharan,
TM, BSNL, Narakkal, Ernakulam.

Varghese, S/o Vakko,
TM, BSNL, Narakkal, Ernakulam.

Bonaventure Paynter, S/o Mornin Paynter,
TM, BSNL, Vypin, Ernakulam. '

Rajan.A.N., S/o Narayanan,
TM, BSNL, Vypin, Ernakulam.

K.K.Lalan, Sfo Kuttapan,
TM, BSNL, Vypin, Ernakulam.  ....Applicant

~ (By Advocate Mr Saji Isaac K.J.)

v.

Bharat Sanchar Niagam Limited,
Janpath, New Delhi-110 001,
rep. By its Chairman and Managing Director.

" Principal General Manager,
. Bharat Sancahr Nigam Limited,

BSNL Bhavan, :
Ernakulam-682016. ~ ....Respondents

(By Advocaté Mr Pradeep Krishnan, ACGSC )

0O.A.No0.376/2011

1.

V.K.Parameswaran, S/o V.A.Kunjan,

Senior Telephone Supervisor, Telephone Exchange,



10.

(By Advocate MrR Sreeraj)

-

3. /The Chief General Manager, -
/ Bharat Sanchar Niagam Limited,

. A.K.Shaji, Sfo A.P.Kunjappan,

- Telecom Mechanic,‘ Telephone Exchange,

Puthencruz.

Shiji Thomas, W/o TY Jose,
Telecom Mechanic, Telephone Exchange,
Ambalamugal. S '

E.K.Subhadra, W/o P.G.Raghavan,
Telecom Technical Assistant,
Telephone Exchange, Thiruvankulam-682 305

V.J.Albert, Sfo V.A Joseph,
Telecom Mechanic, Telephone Exchange,
Puthencruz.

A K Karthikeyan, S/o A.T.Kumaran,
Telecom Mechanic, Telephone Exchange,
Ambalamugal. '

M.K.Mahendran, S/o Sarojini,
Telecom Mechanic, Telephone Exchange,
Ambalamugal.

P.K.Mathai, Sfo Kuriako,
Telecom Mechanic, Telephone Exchange,
Puthencruz. _

Telecom Mechanic, TelephoneExchange,
Mumbalangi.

E.J.Robert, Sfo E.V.Joseph,
Telecom Mechanic, Telephone Exchange,
Kumbaliangi.

T.N.Vinod, S/o T.A Narayanan,

Kumbalangi. - Appiican__t,js

V.

~Union of India represented by its .
Secretary to the Government of India,
WMinistry of Communications & IT,
Department of Telecommunications,
20, Asoka Road, Sanchar Bhavan,
New Deihi-110 001.

‘Bharat Sanchar Niagam Limited, represented
by the Chairman and Managing Director,
Corporate Office, Statesman House,
Barakhamba Road, New Delhi-1.
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Kerala Circle, Trivandrum.
4. The Principal General Manager, 5
" Bharat Sanchar Nigam Limited,
BSNL Bhavan, Kochi-16.
( By Advocate Mr Millu Dandapani, ACGSC for R.1)
(By Advocate Mr PMM Najeeb Khan for R.2 to 4)

This application having been finally heard on 10.01.2012, the Tribunal on
13.01.2012 delivered the following: S

ORDER
HON'BLE Df K.B.S.RAJAN, JUDICIAL MEMBER
The legal issue involved in the two cases being one and the same, these

O.As are disposed of by this common order.

2. The challenge in this case is about the extent of House Rent Allowance
(HRA) admissible to the applicants who are employees of the B.S.N.L. and
posted at various places in Kerala, which do not come within the ambit of Kochi
(U.A). They were no doubt paid higher rates of CCA (20%) on the basis of
dependency certificate issued by the DOT & DPE. However,” after the
acceptance of the recommendations of the 2™ Pay Revision Committee, two
office orders were issued by the Corporate Office of the BSNL — one dated 05-
03-2009 (Annexure R-1) for the Executives of the B.S.N.L. and the other dated
07-05-2010 Y(Annexwe'R-Z) for the Non-'executives of the B.S.N.L. Para 1 of
the said orders reads respectively as under:- A
(a) “In pursuance of the Presidential Directives issued by
Ministry of Communications & Information Technology, ‘Department of
Telecom, vide letter No.61-01/2008-SU dated 27" February 2009 in
terms of Ministry of Heavy Industries & Public Enterprises,
‘Department of Public Enterprises OM No.2(70)08-DPC '(WC) dated
26.11.2008, the undersigned is directed to convey the approval of the
- competent authority that the revised IDA pay scales in replacement of
existing IDA pay scales for the Board level and below Board level
- Executives of BSNL (absorbed and BSNL recruited), effect from
01.01.2007, will be as under:” o

(b) .0 In pursuance of Agreement dated 07.05.2010 signed
on behalf of the BSNL Management with the representative union of

. J R |
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- ‘hon-executive’ émployees of BSNL in terms of Department of Public
Enterprises OM NO.Z(T)/2006¥-DPE(WG)uGL-XIV dated 09.11.20086,

the undersigned is directed to convey the

authority that the revised IDA pay scales
IDA scales of Non-executive employe‘\es

01.01.2007 will be as under:”

approval of the competent
in replacement of existing
of BSNL, effective from

- In these orders, in so far as House Rent Allowance is concerned, the revised

rates based on population in the area concerned,

02-2009.

were made effective from 27-

However, the applicants were continued to be paid the HRA at the

earlier pre-revised rates for -a substantial period and it was - only through

Annexure A-12 order dated 04-03-2011 and Annexure A-13 order dated 05-01-

2011 that the revised rates of HRA were effected,

of course, with retrospective

effect from 27-02-2009. In both the orders, provisions relating to House rent

allowance are as under:

‘5.0 House Rent Allowance:

The house rent allowance to the non-executive employees of BSNL will
be at the following rates and will be payable on revised pay w.e.f. 27"

February, 2009: ;
\

Cities with Population Rates of HRA
-150 lakhs & above - [30% of basic pay
5 to 50 lakhs 20 of basic pay
Less than 5 lakhs 10 of _basici pay
. : |
3.  The above provisions of H.R.A, as statéd eka,rlier, were not implemented

for a substantial period, and the employees were

revised House Rent Allowances.
Annexure A-12 and A-13 in OA No. 376 of 2011,

revised rates of 10% of the basic pay . was made

continued to be paid the pre-

However, by the impugned orders vide

House Rent Allowance at the

offective from 27-02-2009, in

-respect of ten places, including Pallikkara. Annexurle A-

13, however, states that

the CGMT The B.‘S.N&.L. Un_jon of Kerala Circle re
£ p - S e
the B.S.N.L. has -'been writh {6 the CGMT, BONY

fne pre revised Tates to the employees of the

to’continue'to pay the HRA

B.S.N.L. in Kerala and also

presenting the employees of

L]
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requested that recdvéry also be not eff_ec_t_ed. Annexures A-14 and A-15 of OA

37612011 refer.

4. These two OAs came to be filed seeking the following reliefs:-

(i) Call for the records leading to and culminating in Annexure A-2 and to
quash the same as the same is arbitrary, illegal, unconstitutional and
opposed to the principles of equity and fair play.

~ (ii) Direct the respondents to pay HRA @ 20% of the basic pay to the
applicants,

(iii)Direct the respondents to [pay back the HRA which has been deducted
from the salary of the applicants to over pay. |

3. . The contention of the applicants, as could be seen in the OA as well as

~ advanced at the time of arguments is as under:-

(a) Earlier higher HRA was given to all the applicants.

(b) The VI Pay Commission recommendations provided for such higher
rates of HRA to the counterparts of the applicants employed in various
other Central Government Offices.

(¢) Downward revision of HRA cannot be made refrospectively.

(d) The payment of HRA hitherto fore made, a part of which is sought to
be recovered as 'excess amount paid' was in fact as per the entitlement
due to the applicants and there is no question of any excess payment.
In any event, recovery of excess amount paid to the applicants cannot
be effected in view of a catena of judgments notwithstanding the fact
that an undertaking was obtained from the applicants relating to
recovery of excess payment, at the time of revision of pay scales.

(e) The Cochin Corporation has identified the areas as Cochin (UA) vide
Annexure R 7, wherein the area Thiruvankulam does not figure.
However, the employees posted there are being paid higher rates of
HRA as hitherto. As such, the applicants should also be paid the higher
rates of HRA.

6. The contention, as canvassed both in their reply and at the timve of
argument of the Respondents, who have resisted the OAs, is as under:-

(a)/’here is no _i:|uestion of comparison with other central Government
employees or for that matter, referring to the V! CPC as the pay

OA 362 & 372/11 -
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o revision of the. emnloyees of B.S.N.L. took place as per the r
Pay Revision Commsttee and not on the basis of VI CPC.

(b} Umformly the revision has taken place jas per the Corporate
Office decision and as such, the claim of the applicants cannot be
accepted -

(c) The Pay revision and attendant allowances including HRA had

- been taken in consultation with the Unlon which represent all the

-empioyees of the B.S.N.L. and as such, there is no question of
deviating from the- decrsron taken. ' _

(d) An undertakmg had been grven by the B’S| N L. Employees which
reads as under:- - :

“, hereby, undertake that any excess pavment that may be
found to have been made as resut of in¢orrect fixation of
pay or any excess payment detected in the light of
discrepancies noticed subsequently will be refunded by me
fo.-the BSNL e#her by ad}ustment agamst future payment
due to me or oiherwrse

7. The above undertaking, the respondents cont'eland, cahnots‘be stultified
and the very purpose of obtaining the above underta king would be deéfeated if

LAY

recovery is not effected.

8. At the time of admlssron hearing, vide order dated 20-04-2011 in OA No.
362 of 2011, an mterlm order Was passed to the effect that no recovery shall be
made on account of the HRA alleged to’ have been 'pard lnadvertent!v to the
applicants. However further payment of HRA to the apphcant shall be subject
to their furmshmg of an V'undertak:na that the amount S0 paid to them ‘shall be

refunded rf they are no Tound entltled Thrs i errm order was challenged

before the High Court m ert Petatlon No OP(CA y1572 of 2011 (S) and the
quh Court of Kerala vrde judgment dated 03-05-2011. dismissed the OP as

having been prematur_e.

Arguments were heard and documents perused.| The case has to be

analvzed as under -
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(a) What is the extent of HRA admissible to the applicants who are
not employed in areas covered under the term “Cochin Urban
‘Agglomeration”. :
(b) If the HRA admissible is only 10% as contended by the
respondents and not 20% as claimed by the applicants, whether

such a reduction in the rate could be made with retrospective
effect.

(c) What is the effect of the Undertaking given by the employees?

(d) Whether recovery could be effected as contended by the
respondents or should the same be waived as claimed by the
applicants.

10.  The above questions do not include the question whether the comparison
of the BSNL employees with reference to the pay and perks with other Central
Government employees is pefmissible. For, answer to the same is an emphatic

NO, since as rightly contended by the respondents, the BSNL employees are

governed by a different set of rules relating to pay and perks, based on 2™ Pay

Revision Committee in contra distinction to the pay and pei'ks_ of Central

Government Employees who are governed by the Revised Pay Rules, 2007

framed in the wake of the acceptance of the VI CPC.

11.  As regards para 9(a) above, the decision taken by the Corporate Office

on the basis of recommendations or otherwise of the 2" Pay Revision

Committee has to be taken aé a policy decision. This decision has been taken in
cons‘ultal\tion with the Union Which represent the employees u’nvder B.S.N.L. The
decision, arrived at with thé gonsensﬁs of the Union has to be.re'sp.ected in
general.  All that is»to be seen is whether the decision taken to revise.th:e.a HRA
admissible to emplbyees of B.S.N.L. Is uniformly applied to all the individuals in

all the Clrcles If answer to the above is in affirmative, the decision of the

: respondents cannot be faulted with in so far as revision of HRA is concerned

“Revision of HRA is one matter and date of its implementation is another.
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True, the consensus in regard to revisi‘on of HRA has been arrived at w.e.f. 27-
02-2009. However, by the time the agreement was arrived at on 07-05-2010, by
which time, the employees had been pald the -IRA at the pre-re\/lsed rates.
Thereafter too, in so far as Kerala circle is concerned vide Annexure A-13,
approval of the CGMT for payment of HRA at thie revised rates was conveyed

only by letter dated 05;01-2011. Thus, in so far as the applicants and others

similarly placed employees are concerned, thesehad been paid HRA at the pre-
revised rates till February, 2011. Revised rates_—jv‘vere.effected from the pay bill
for the month of March 2011 and in the said Biili amount recoverable for the
earlier excess payment is also spemﬁed The questton is, whether the applicants

should be subgected to recovery of the excess am[ount of HRA paid from 27-02-

2008 till 28—02—201 0.

13 It is to be'highlighted here that when ithe OA No. 362/2011 was

considered on 20-04-2011 and stay was grantedr a‘,‘caution was administered

be given by the applncants that in case they are not

that an undertaking shout'ﬁ

found entitled to hngher ra e of HRA, further payrr ent to them as HRA shall be

refunded by them. Thus : m] so far as any excesé“‘oayment Is concerned, on the

basts of the undertakvng gwen the appltcants are hable to refund the excess

x?"",,

payment.

14. The questton thus reduces to the extent whether the excess payment
made to the apphcants from March : 2009 to February, 2011 should be
recovered or not. ThIS period has to be bifurcated into two — (a) from March,
2009 to 07—05—2010 and from 07-05- 2010 to February, 2011. Period at (a)
above is antenor to arrtvmg at an agreement between the Management and the

Umon wh|le penod at (b) |s postenor to the agreement In respect of the latter,

the U ion is wetl aware that the HRA i is reduced to 10%. Thus, recovery for the
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excess payment made from May 2010 to February, 2011 cannot be avoided. In
this regard, the decision of the Apex Court in the case of Registrar, Cooperative
Societies Haryana vs Israil Khan (2010) 1 SCC 440 wherein, the Apex Court has

held as under:-

“10. In these cases, the Rules specifically provided that the
employees should be paid a consolidated salary. Therefore
- without amendment of the Rules, the Managing Committees
could not have passed a resolution for giving the benefi of
regular pay scales that too with retrospective effect to the
employees. Further, the Societies did not have the funds to
make such payments and illegally diverted the funds made
available for disbursal of loans to farmers, for the purpose of
making such excess payment to the empioyees. When the
resolution extending such benefit was passed and the amounts
earmarked for loans for farmers were diverted for making
payment to the employees, the Managing Commitees as weil
as the employees were aware that the resolution and
consequential payment was contrary to the Rules. There was no
question of any wrong calculation or erroneous understanding of
the fegal posttion. Most of the emp/oyees who received' similar
refief have refunded or have agreed to refund the excess
payment. Making any exception in the case of the respondents
would also lead to discrimination.”

15. In 5.0' far as excess payment made pﬁor to the agreement arrived at,. it is
to be #een‘ whether the recovery has to be effected. Counsel for the
respohdehts relied upon the decision of the Apex Court in FUnio-nvc'J‘f India vs
'Suja@ha Vedachalam (2000) 9 SCC 187 and. stated that according -to that
judgment, recovery can be made, but in instaliments. In fact, the said case was
reférred vto in the case of Col. B.J. Akkara (Retd) vs Government of India

(2006) 11 SCC 709, where the Apex Court has held as under:-

“No doubt in Union of India v. Sujatha Vedachatam (2000) 9 SCC
187 this Court did not bar the recovery of excess pay, but directed
recovery in easy instaiments. The said decision does not fay down
a principle that refief from recovery should not be granted in
regard to emoluments wrongly paid in excess, or that only relief in
such cases is grant of instaiments. A direction to recover the
excess payment in instalments or a direction not to recover
excess payment, is made as a consequential direction, after the .
main issue refating to the validity of the order refixing or reducing.
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Ram vs State of Haryana 1995 Supp (1) SCC 18 wherein, the Apex Court has

:held as under:- 4

17.

~the pay/allowance/pension is dec:r'cle:,:f.ll In some cases, the
petitioners may merely seek quashing of the order refixing the pay
and may not -seek any consequential refief. in some cases, the
petitioners may make a supplementary pr-'ra yer seeking instalments
in regard to refund of the excess payment # the validity of the
order refixing the pay is upheld. In some other cases, the
petitioners may pray that such excess payments should not be
recovered. The grant of consequential| relief would, therefore,
depend upon the consequential prayer m;ade. if the consequential
prayer was not for waiving the excess payment but only for
instalments, the court would obvicusly consider only the prayer for
instaiments. If any decision which upholds the refixation of
pay/pension does not contain any conséquentiaf direction not fo
recover the excess payment a!readyl‘ made or contains a
consequential -difection to recover ii've excess payment in
instalments, & jis not thereby laying down any proposition of law
but is merely issuing consequential direction in exercise of Judicial
discretion, depending upon the prayer for consequential refief. or
absence of prayer for consequential relief as the case may be,
and the facts and circumstances of the case. Many a time the
prayer for instalments or waiver of rec‘di%’:y of excess is made not
dictated upholding the crder revising'.c:f"f:iefixing the pay/pension.
the d 2Chaiam will not come in

recovery of excess: payments.” !

|

in the pleadings but during argument-'s.,__,;or' when the order js
Therefore, the decision in Sujatha Ve
the way of relief being granted to the ‘pensioners in regard fo the
|
|

As there was no agreement till 07—Q§-|2010,:recovery of the excess

payment made has to be yva?;ived on the princi'plef laid down in the case of Sahib

Al“ ’

- The Principal erred in granting him the refaxation. Since the - date of
relaxation the appellant had been paid his s:aiary on the révised scale.
However, # is not.on account of any.misrepresentation made by the
appellant that the benefit.of the higher pay $cale was given to him but

“by wrong construction’ made by the Pf’x’nc:ﬁa’“l for Which the appeliant

cannot be heid to be'at fauk. Under the circumstances the amount

paid till date may not be recovered from the appelfant.

The above decision was reaffirmed in the case of Purshottam Lal Das Vs

|

State of Bihar (2006) 11 SCC 492 in the following terms:-

!

0A 362 & 372/11

“1

|

|
Al
|
|

{ The High Court also relied on the unrep_oke& decision of the
arned Single Judge in Saheed Kumar Banerjee v. Bihar SEB. We do
record our concurrence with the observations of this Court in Sahib
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Ram case and come to a conclysion that since payments have been
made witthout any representation or a misrepresentation, the

- appehtant Board couid not possibly be granted any liberty to deduct or
recover the excess amount paid by way of increments at an eatlier
point of time.”

18.  In this regard, the following decisions of the Apex Court also go in support
of the case of the applicants (in so far as recovery of excess amount paid upto

07-05-2010):-

(a) State of Bihar v. Pandey Jagdishwar Prasad, (2009) 3 SCC 117,

wherein, the Apex Court has held as under:-

“21. In Sahib Ram v. State of Haryana this Court has held

that even if by mistake, higher pay scale was -given to the

employee, without there being misrepresentation or fraud, no

recovery can be effected from the retiral dues in the
- monetary benefit available to the employee.

XXX

24. Considering the fact that there was no allegation of
misrepresentation or fraud, which could be attributed to the
respondent and considering the fact that the appellant had
allowed the respondent to work and got works done by him
and paid salary, it would be unfair at this stage to deduct the
said amount of salary paid to him. Accordingly, we are in
agreement with the Division Bench decision that since the.
respondent was allowed to work and was paid salary for his
work during the period of two years after his actual date of
retirement without raising any objection whatsoever, no
‘deduction could be made for that period from the retiral dues
of the respondent.” '

(b) ‘Sye'd Abdul Qadir v. State of Bihar, (2009) 3 SCC 475, employee.

“58. The relief against recovery is granted by courts not because of
any right in the employees, but in equity, exercising judicial
discretion to relieve the employees from the hardship that wilf be
caused if recovery is ordered. But, if in a given case, # is proved
that the employee had knowledge that the payment received was
in excess of what was due or wrongly paid, or in cases where the

- error is detected or corrected within a short time of wrong

payment, the matter being in the realm of judicial discretion,
ourts may, on the facts and circumstances of any particular
case, order for recovery of the amount paid in excess. See
Sahib Ram v. State of Haryana, Shyam Babu Verma v. Union of

-
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India Union of India v. M. Bhaskar, V. Gangaram v. Director, Col.
B.J. Akkara (Retd.) v.- Govt. of India, Pursjhottam Lal Das v.
State of Bihar, Punjab National Bank v. Manjeet Singh and Bihar
SEB v. Bjjay Bhadur. - .

89. Undoubtedly, the excess amount that hasl been paid to the
appellant teachers was not because of any misrepresentation or
fraud on their part and the appellants also haa’( no knowledge that
the amount that was being paid fo them was more than what
they were entitled to. It would not be out of pla:ce to mention here
that the Finance Department had, in #ts counter-affidavi,
admitted that # was a bona fide mistake on fthe:.rir part. The excess
payment made was the resuf of wrong interp(etation of the Rule
that was applicable to them, for which the appelfants cannot be
held responsible. Rather, the whole confusion was because of
inaction, negligence and carelessness of the .ofﬁcia!s concerned
of the Government of Bihar. Leared coups’él» appearing on
behalf of the appeliant teachers submitted ;tpat majority of the
beneficiaries have elther retired or are on the verge of &. Keeping
in view the peculiar facts and circumstances qf the case at hand
and to avoid any hardship to the appeltant teachers, we are of
the view that no recovery of the amount that has been paid in
excess fo the appeliant teachers should be made:” '

19. In view of the above, the OAs are partially alléWed. It is declared that
the applicants are not entitled to the higher rates of deuée Rent Allowance in
view of the agreement reachéd between the Ma_jnagen‘went'_ and the Union vide
order dated 07-952016.' In so far‘as excess  paymen(t IS E;nicemed, recovery
shall not be effected for the period upto 06-05-22)10, v-i,;z.A;hount paid in excess
towards HRA for the period from 07-05.2010 shgll be. réééi{iered and the same

: w2
shall be in easy installments (preferably between 24 to 3}02installments). :
: - - '

20.  Under the circumstances, there shall be no ordeﬁs asto cost.
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