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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0. A. No.
o, 374 of 1991

DATE OF DECISiON _12=11-1992

Mr AK Thangakoya

Applicant (s)

M/s MV Thampan &
G Krishnakumari

_Advocate for the Applicant (s)
Versus

Superintendent of Police, Respondent (s)
U.T. of Lakshadueep, Kavarathy & 4 others

Mr NN Sugunapalan Advocate for the Respondent (s)1&2
CORAM - M/s Sukumaran & Usha , - I3 to 5

The Hon'ble Mr. §p MUKERJI, VICE CHAIRMAN
&

The Hon'ble Mr. AU HARIDASAN, JUDICIAL MEMBER

Whether Reporters of local papers may be allowed to see the Judgement?"]‘-ﬂ
To be referred to the Reporter or not ? w

Whether their Lordships wish to see the fair copy of the Judgement ? W

To be circulated to all Benches of the Tribunal ? v .

B o

JUDGEMENT

(Hon'ble Mr 3P Mukerji, Vice Chairman)

The applicant is a Gaastabla'umder the Union Territory
Administration of Lakshaduwesp and balongs to the‘ﬁcheduleﬁ'Tribe
commuﬁity. He has filed this application dated 24.2.1991 as
amended on 2.9.1991 sseking the Follpuing raliafs;

"(i) To issus a writ of mandamus or other writ or
dirsction directing the respondent to promote to
the post of Wirelass Opsrator/Radio Technician the
applicant from the same date as that of Sri Retna-
karan and PP Venugopalan notiocnally and be acco-
mmodated in thes vacancy of Sri Koyamma who died
on 10.6.92;

(ii) To issue a writ of prohibition or other writ or
order or direction to the respondents not to
appoint any one from the forward community to
the post of Wiraless Operator/Radio Techmician
till the Scheduled Tribe members are adesquately
reprasented as per the rules, i.a. 10 out of ths
total 23 poasts; .

(iii)To issus a urit of mandamus or other urit or
direction directing the respondents to maticulously
follow the 100% roster for the SC/5T prescribed for

the Lakshadweep servics;
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(iv) To issue such other writ or order of direction as
this Hon'ble Tribunal may deem Pit and proper in tha
facts and circumstances of this cass,

(v) To issue a writ or certiorari or othsr writ or order
or direction calling for the records and quash
Annexure-VII."

As a matter of fact, this appliﬁatioh{is a<fall-out°ofvtharjudge-
mant aelivé¥ad byius'in TAK-135/85 Qated 24,4.1990 a copy of uhi#h
is‘avéilable at Annsxure-Ré. That application was filed by the
additional respondents 3,445 before us todéx’challenging their
nonsalection'for the post of ASI(Wirelass ﬂperatars}/ﬁadio Tech~'
nicians in the selection»heid in'bctober 1984. Thé‘applicant
before us today als;lappeared in the same selection and u;s not

- , :
included in the panel qf Q_Constables for filling up 8 vacancies
of ASI(Wireslass Dperators)/ﬁadio,Tachnicians. In that judgement
after detailed discussions, we found that.in accordance with the
recruitment rules iﬁ existenca in Dctébar 1984, when the séle;ticn
test was held, there was no hroviéion for having a quelifying test
and the salectiqn was to b; made on the basis of seniority. Ue
found that tha appligamts ih that appiication who arelthe additionéi
respondents befofe uq)being senior to some Qha had been sélected
and sant»?or traiﬁ;ng and uefe raspohdents J to 11'in.that appli-
cétion; had é‘case in ?heir favour and we dirscted in that

application as follous:

g, In the facts and circumstances, we allow this
application to the extent of directing that the applicants
also should be sent for wireless operators training in the
next available course and if they pass the test after the
complation of the course they should be appointed as
Wireless Operator/Radio Technician as the case may be

and given seniority immediately above the respondents

4 to 11. 1f there are no available posts of UWireless
Operators or Radio Technicians, supernumerary posts '
should be created to accommodate the pstitioners if

thaey pass the examination held after the training course,
These supernumsrary posts should be adjusted against
future vacancies arising due to expansion, retirement,
etec. In the circumstances thers will be mo order as

to costs."®

.'.3."
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In compliance of the aforesaid directions, the additional respon-
dents were sent for training for promotion as Wireless Operators/
Radio Technicians. The applicant: before us now has felt aggrieved
by the sending for training of the 3 additional respondents on
. ' : : like
more than one ground.  Firstly, he faimdy contends that/the three
. R'__ . .

additional respondents, he is also entitled to bs sent for training !

L i
for appointment as ASI(Wirelass Operators)/Radioc Technicians as

v thak
he is similarly placed like the additional respondents and one

. 5
Shri Vénugohalan»uho was junior to the additional'raspondaats as
also the applicani having been included'in the aforesaid banei of
sight, the apﬁlicaat alsobis antitled to prqmotimn‘on the basis
of his peing senior to Shr; Venugopalaﬁ. The applicant's further
contention is that unliké the thres additional'respondgnts, the
applicant balongs-fu tha S.T.Community and tharefore over and above
the claims of the additional respondants recognised by this fribunal
in our eforesaid judgehent, the appliﬁant’has soughs a stili
superior claim of baing prémoted on the basis of his seniority
against the reserved vacancy. He contends that among the S.T.

~eligible candidates he is, seniormost in the cadre of Constables
o .

for promotion as ASI(Wireless Operator)/Radio Technician.

2. We have heard the arguments of the learned counsel for
all the parties including the lsarned counsel for additional res-

pondents and gone through ths documents carefully.

3. " We have no doubt in eﬁr mind that the test for selection

held in October 1984 was not ragular'and the panel drauwn up on .

the basis of that irregular selection cannot be hald out against

/
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the applicant., The following sxtracts from our aforesaid judge-

ment dated 24.4.1990 would bear quotation for this case also and

are quoted as follows:

4.

"4, Since the provision of qualifying test was intro-
duced for the first time in the Recruitment Rules on
19.12.84, holding of such @8 qualifying tast on 14.10.84
when the Recruitment Rules of 1977 as amended in 1978
were in force does not appear to be proper. On 14.,10.84
the Recruitment Rules then in force clearly indicated
that the method of appointment of Wireless Operators

and Radio Technicians was by promotion based on seniority.
It is now astablished law that vacancies are to be filled
up in accordance with tha Recruitment Rules in vogue when
the vacancies materialise. In any case, on 14.10.84

when the selection process was initiated, the Recruitment

‘Rules did not provide for any qualifying tast, but praovided

for selection of candidates for being sent for Wireless
Operators training based on seniority, the final selection
to be basad on the performance of the trainees after comple-
tion of the training courss. In the circumstances, the
rationale of prescribing the qualifydag test to snsurs a
minimum standard of basic knouwledge of Science and Mathe-
matics doas not hold water. Providing 40% for passing

the qualifying examination, when normally the pass per-
centage is 35% seems also to be on the high side. UWhen
selection has toc be made on the basis of thea performance
in the examination to be held after the training course,
putting a stopper at the threshold by prescribing a
qualifying examination with a high percentage of quali-
fying marks is also not desirable. It is also surprising
that out of 308 Constables appearsd, the number of persons
who qualified was 8, uwhich is exactly the same as the
number of vacancies. We had an occasion to go through

the marks list of the candidates and found at random

that the name of the first petitioner Shri Y Rajan did

not even figure in the final list in which the total

marks were written against all the candidates. It is

also intrigueing that the results of the qualifying test
were not published which according to us is obligatory
where recruitment to public service is invalved. Because
of these infirmities we do not think that this is a fit
case whers the petitioners can be estopped from challen-

ging the gualifying test merely because they had appearad

in the test bithout protest. For one thing, whan they
appeared in the test they did not know about the qualify-

.ing marks and could not predict that the results will not

be published and that only 8 candidates equal to the
number of vacancies would be held to have qualified and
nobody else."

osen
The question which g;%?oe itself before us is uwhether

the applicant can claim the benefit of our aforesaid judgement

at this stage. Shri NN Sugunmapalan, the learned counsel for

respondents 142 persuasively argusd that as many as 308

0..5...



—5-
Constables appearad in that test and a considerable number of
them are senior to the applicant before us'and if the applicant's

claim is allowed and like the additional respondents, he is also

to be accommodated by creating a supernumerary post, the respon-

dents 1&2 will be hard put to it inm éccnmmadating all future

T tnose ‘ oo
claims senior to the applicant before us who may also moved

this Tribunal feor similar benefits; Je sea considerable force

'in the argument of the learned counsel Shri Sugunapalan, but th“,,
- fact réﬁains‘that the app;icant stakes his claim not only on the
basis of his' being similaily‘éircumstanced_a:?édditional respon-
dents 3\to'5, 6Qt'also on the additional ground that hanbelongs

to the S.T.Community and he is the seniormost among the eligible

N

S.T.Constables and thersfors he is entitled to a special treat-

ment in bsing considered for promotion against a reserved vacanéy.

5 To this argument ' : Shri Sugunapdlan cantenﬁed,that there
was no raserﬁed vacgnﬁy unfilled §¥io: ﬁo 1955: Qur attantieh.
howeﬁer, as dfagn by the learned coqmsel for the app;icant to
bara-d of the reply statemant Piled by respondents 152 uhich ue
are quoting below: |

‘"4, The averments and allegations contained in _
paragraph 4(2) of- the DA are not fully correct and hence
denied. There are 17 posts of Wireless Operators and 6
posts of Radio Techniciams, ,0f the 17 posts of Uireless
Operators point numbers 4, S, 10 and 13 are occupied by
local ST candidates, point No.8 by an SC candidate
(Prom Kerala) and remaining 12 points are occupied by
non ST/SC candidates. Of the 6 posts of Radio Techni-
cians Point Nos. 1 and 4 are occupied by local ST candi-
dates and remaining 4 posts by.non SC/STcandidates.
Applicant has failed to qualify in the promotion test

“conducted as provided in the relevant Recruitment Rules
and hence he could not be considered for the post of
Wireless Operator.™

Shri Sugunapalan argued that prior to 1.6.1985, the 40 Point

.‘6000
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Roste; uoulﬁ be.applicable to the po;t of ASI(UirelessVDperators)/
hadio Technicians in the gakshadueep‘Administ;ation.!n.accordancd
with the 4Q Point Roster it is admifted that out of 17 posts;
3 posts will be reéerved %or 5.C. and 2 po;ts for.5.T. Shri Sugﬁ-
napalan admitted that in accordance with the circular dated |
27.9.1972 of the Ministry of Home Affairs at Annaxure{!ﬁfor the
u.7. of Lakshaduaep, all ﬁhe 5.C. vacéncias would be available
tp"S,T. candidates, Thus ;%? 17 posts of ASI(Wireless Gperatorsigi
5 posts would be reserved for 5.T. Constables by thé endAaf 1984,
From para-4 of the reply statement as extracted above, it is clear
that only 4 were filled up by local S.T. candldates and the 5%h
which should have gone to an S;T.,candldata was erronecusly glvan_
to the S.C. candidate Prom the mainland; ' Thus one vacancy which
should have gone to an S5.T. candidate by 1984 has not been made

. e menicymoash
available to such a candidate and tha.applicant.bsinghag‘s.T.
eligible candidate, ﬁas a vested right'to-be considered for pro-
motion to that post on the bgsis'of tiis seniority and irrespaptiva\
of his not qualifying in the selection test held in 1984. On
this point alone, we are.canvinced that the applicant’'s baée can
bé distinguished fbr extending the benefits given to ghe additional
reépondents 3 to S,Yto the applicant also.

Al

6o In our,. order dated 15.7.1992, we had dxracted that the
vacancy of ASI(Mireless Uperator) arising out o? the death of its
.incumbent Shri K Koyamma who was an S.T. officer, should not be
filled up. Ue feel thét)that vacancy should most equitably be
adjusted_againét shortfall vecancy of 1984 which should have

gone to an S.T. candidate. We however, make it clear that any

e
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observations made and directions given’in this application will
not in anyway affect the rights of additional respondents 3 to 5

vhich sivomwddk have been conferred on them by our judgement dated

f
24.4.1990 in TAK-135/85. .
7.  In the light of the discussions sbove, we allow this

application to the extent of directing  that thé applicant being

the seniormost eligible $.T. candidate in 1984 should be sent

' . ‘ ‘ v Couvse
for ASI(Wireless Operator) training ip the next available poet

and if he passes the test after ths completion of the courss,

he should be appointed as ASI(Wireless Operator)/ﬂadzo Technlcxan

( -,‘*’uxth the same date of notional promotion of Shri Venu-
and given seniority immediately below Shri- Uenugopalen/ " gopalan,
R

The - Yok enent

/appllcant should be accommodated in that pnst arlsing out of the

"5 .
death of Shri Koyamma without prejudice to the rights of ths res-

pondents 3 to 5 to be éccommudated in supernumera:y,poszi,if no
other regular posts are available for their absorptibn. We make

it glaar that the applicant shall be entitled to the pay of the
post of ASI(Wireless Bperator)/ﬂadio.Technicién only from the détg
ﬁe takesrovar as such afte; passing the training test, bugfﬁenafit
of inérements‘shall be given to hié as if he was notiocnally promoted

as such from the date of such ﬁrnmatibn of Shri Venupopalan.

Thera is no order as to costs.

' (sP MUKERJI)
JUDICIAL MEMBER - VICE CHAIRMAN

12-11-1992

trs



