PRp—

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0.A. No. 373 g@f -

~F=pr—No— _ 1991

DATE OF DECISION__2-10-1391

K Padmini .Applicantéjo/ ‘ .

Mr M Girijavallabhah

Advocate for the Applicant"(@‘)/

Versus

Secretary, M/o Oefence, __ Respondent (s)
New Delhi & 2 others

Mr KA Cherian, ACGSC Advocate for the Respondent (s) .
CORAM:

The Hon'ble Mr. AV Haridasan, Judicial Member

RAGXM BN K X

Whether Reporters of local papers may be allowed to see the Judgement? /D
To be referred to the Reporter or not? ¥, .~ ‘

Whether their Lordships wish to see tife fair copy of the Judgement? {7
To be circulated to all Benches of the Tribunal? g /

PN

JUDGEMENT

[y

The short question to be decided in this application

is uwhether the recipient of f’amily pension on the death of

N

an re-employed Ex-Serviceman dying in harness is entitled to
be given a right to opt to receive civil service pension or

the pension due under Army Instruction 2/5/64, in cases
vhere the employee had either exsrcised option under Rule
54(13-A) (iii) and (iv) of the Civil Service Pension Rules

or fPailed to exercise such option,

A

2. The fPacts can be briefly stated thus. One Shri G

Gopalan Nair, after serving the Indian Army from 26.2,1952

d . 002000.
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to 234.1968 retired Prom Military service earning Military
Pension. Thereaftef, he got re-employed under ths'aecqn&
respondent as a civilian M.T.Driver in July 1968. whilevin
service, he died on 11.2.1969. While in service, Shri Gopalan
Nair was receiﬁing Military Pension. As he had served under
the second réspondentlfor.more than 20 yéars, if he had been
alive and superaﬁnuated, he would have baen_eligible for
Military Pension as well as Civil Service Pension. The

applicant is the wvidow of the abovesaid Gopalan Nair. She

is therefore eligible for ROOOExx¥x Pension under Rule 54 of

the CCS Peﬁsion Rules, 19?2 or the family psnsion admissibie
to her under Army\lnstfuction.2/5/64. chording to Rule 54
(13-@? of the CCS Pension Rules, the applicant is entitled to
geﬁ dither the Family pension as per the Army Instructions
2/3/64 or under Rule 54 of the CCs pensiqn Rules and not to
both., When the applicant demanded family pension under Rule
54 of the CCS Pensioﬁ Rules, expfessing her willingness to
forgo the ?amily'pengion Lnder Arhy Instructions 2/5/64, ;he
was told that as her husband did not on confirmation exercise
an oﬁtion to receive family pension admissible under Rﬁie 54
of the CCS Pension Rulss and to forgo the family pension under
Army Inétructions 2/5/64, it would be deemed that he had opted
to EaQe his case‘governed by the scheme of Army Instructions
2/5/64 and that therefore for that reason, the applicant uas'
not entitled to ths Civil Service Pension under Rule 54. The
applicant submitted a representétion to tﬁe Commanding Officer,

INS Garuda, Naval Base, Cochin stating that the option if at

..3...



-3=-

all neceséary should have been obtained Promtﬁer husband by
administration in time and that as she is the person to receive
thelfamily pension, she should 58 given an opportunity to opt
and that as she has opted for réceiving the civil service
pension, the matter may be reconsidered and she may be given
4thelfamiiy pension under the Céé Pension Rules. To this
reppesentation, the third respondent issued to her the impuéned
order a; Annexure-ﬁ‘datey 27.11.1990 stating that as Shri
Gopalan Nai; did not exsrcise his option for Fémily Pension
under.CCS(Pension)Rules, 1972 uithin a period of three months
from the date of his confirmation in the civil post, the
pensionér_uas déemed to have opted for Family Bension under
~Army Ruleg‘and that the ?amily-df shri Gpp;lan.Nair is not
eligible for civil ser;ice pension as thay uouid get only
the Pamily pension under Army Inst;uction N0.2/3/64.

Aggrieved by the apove communication; the applicant has

filed this application wader Section 18 of the Administrative
Tribunals Act praying that the ordef at Annexure-C and the
provivions contained in Rule 54(13-8)(iii) andl(iv) in so

far as they ar#ncdnsistant with the provisio_n’s of Rule 54
(13-B) may be declared illegai, arbitrary and unconstitutional
that declaring that the applicant who is a 5engficiary of

the écﬁeme is entitled to éXercisé an option under proviso

to Rule 54(13-8), thé réspondants may be dirgcfed toa afford
the apblicapt an opportunity to exercisea an optidn'under
proviso to Rule 54(13-3) to act on the basis of the

said ‘option and to grant her the family pension



b
accordingly with retorspective éfPect From 12.2.1989., It
bas beén aver;ed in the application fhat éince the respondents
have not obtained aﬁ'option from Shri Gopalan Nair within three
months of his confirmation in sevice, the decision of the
reépondants to treat that Shri’analan Nair had opted for
family pension authopised under Army Instruction No.2/S/64
is unjustified. It has also been averred that as the person’
who is entitled to receive family pension is not the employee,
the provisions of Rule 54(13—A)(iii) & (iv) dealing uitﬁ thg

option are meaningless and unsustainable.

3., ° The respondents in‘the reply statement have contended
that as Shri Gopalan Nair diﬁ not exercise his option as
required uhdar Rule 54(13-A) of the CLCS Pension Rules, 1972
within 3 months after his confirmatian in service to forego
Pémily pension under the Army Instruction No.2/5/64 and to
receive the Pahily‘penéion under Rule 54 of the CCS Pension
Ruleé, it was deemed tﬁat ;hri Gopalan Nair had dpted for
family pension authorised Qnder the Army Instruction No.2/
s/64 and'that‘theré is no proviéion in the rule pépmitting
the next of kin of a . deceased employee who 1is entitled to
raceive the family pension to exsrcise option for family
pension either under CES_Pensicn Ruias, 1972 or Amy Instruc-
tion No.2/5/64: Therefore the respondents have contended

that the applicant will be entitled only to the family pension

authorised under Army Instruction No.2/S/64 and not to the
pension under

01//!%/@ 54 of the CCS Pension Rulges
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4. I have heard the argument of the learned counsel on
either side and have also gone through the pleadings. The

question to be decided is whether -a person entitled to family

, if he "
pensiozéij/aiﬁgady in receipt of another family pension or is

eligible for receiving such family pension is entitled to an

there :
o] >~Pensioms even if the employee

option tp receive either of
based on whose service pensioh'is to be given has exercised the
option under Rule 54(13-A) &x?fﬁ&xﬁg;;wmxﬁ‘of CCS Pension Rules
or has Paited to exercise such option. - .- 1 In this case_the
applicant's huéband, Shri Copalaﬁ Nair, an Ex-serviceman was

drawing a militaryvpensiqn while in service. He had not exer-
) Sub Clause(iii)
cised option as required under/Rule 54(13-A) of RXXXKEKHXXXLX

of the CCS Pension Rules which reads as follows:

"if on confirmation in a civil service or a civil post
in the course of his re-employment, he has opted to
ratain military pension for the past military service
in terms of clause(a) of sub-rule(1) of Rule 19 of thesse
rules, he shall exercise another option to receivs family
pension admissible under this rule or the family pension,
- already authorised undsr Army Instruction No.2/5/64 or
the correspending Navy or Air fForce Instruction. The
option shall be exercised within a period of three
months of the date of the issue of orders of substantive
appointment to a civil service or civil post or if he is
on leave on that day, within three months of his return
- leave, whichever is later. If no option is exercised
within the period aforesaid, the pensioner shall be
‘deemed to have opted for family pension authaorised
under Army Instruction No.2/5/64 or the corresponding
Navy ‘or Air Force Instruction, and ..."

Since Shri Gopalan Nair had not exercised the option, the

stand of the Department is that it should be deemed that he

ha& opted for family pension authorised under the Army~Instrbc—
_ , that : : .

tion No.2/5/64 and /therefare there is no question of the appli-

cant' - getting an opportunity to exercise : : option. The learned

counsel for the applicant invited my attention to Sub Clause 2

¥
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of Rule 19 of the CCS Pension Rules, under/ is obligatory on
the part of the authorities issuing the order of substantive
appointment to require the employee to exercise his option
under Sub Rule 1 of Rule 19 within 3 months of date of issue
of such order, if he is on leave on that day, within 3 months
of his return from leava, whichever is later and to bring to
his notice the provisions of Clause(b),thét if no option is
exercised within the period referred to in Clausefa), the
Government servant should be deemed to have opted for Clause
(a) of Sub Rule(1). The learned counsel argued that since in
the case of Shri Gopalan Nair, the authority issuing him order
of- substantivs éppointment has not obtained from him the option
as required under Rule 54(13-A)(iii), it cannot be hsld that
the stand taken by the respondents that Shri Gopalan Nair_ ishéuld- -
be deemed to have '
/ optad for family pensicn authorised under Army Instruction No.
“is correct. ' ' )

Z/S/Q%Z;/uz/ﬁurther argued that since the person uwhgo is entitled

family ,
to raceiveéiizfigprcan never ba the employee, there is absolutsly

24

no meaning in getting an option from him regarding famiiyf;
pension because the option should be of the person uwho is en-
titled to get tmt pension. I am convinced that there is much
‘Porce in this argument. Though family pension is granted to
' on his death

the dependent of a Government‘employae/durin he life time

of the Govermment servant he never gets the family pension and
‘he will never have disposing pouwer over the family pension. As

per rules, he fas no right to say that his widow or the person

who would be entitled to get family pension on his death should



-
not be paid Famiiy peqsiun. 30 Pamily pension is. not samething
which is'dde to the GoQarnﬁent empioyea but it is dué,only on
his_death. There is no meaning in giving an option tola pérson

to receive Dng7m;égi or the other yhen he will not-be entitled
to receive any family pension at all. Further, the guantum of ‘
family pension would depend on the length of service of the
employee.' So it maynbt balpossibla for an employee uwhile in
service. to decide whether it'uouiq be bene?iﬁial Por his faniily.

to opt fﬁf the Pamily pension available under the Army Instrﬁc-
tion * .or according to the civil service pensioﬁ rules. In

that view of the matter also, it is only proper that the person
who is entitled to receive the family pension is given the

right to opt which of the pansions he or she should receive.

It is exactly for that purpose the proviso to 5up'Rule(13-8)

of Rule 54 to CC$.pensicn Rules ues “enatted., Sub Rule(jB—B)

of Rule 54 reads as follqusE' | |

"Family Pension admissible under this rule shall not be
granted to a person uwho is already in receipt ofFamily
Pension or is eligible therefar under any other rules
of the Central Government or a State Government and/or
public sector undertaking/autonomous body/Local Fund
.under the Central or a State Governmant:

_ Provided that a person who is otherwise eligible
for Pamily pension under this rule may opt to receive
family pension under this rule if he foregoes family
pension admissible from any other sowrce.” '

The applicant in this case who is eligible for family pension
under the Army Instrucfion N0.2/5/64 and family pension under
Rﬁle 54 of thé CCS Pension Rulesnthareﬁofe should be given an-
opportunity to opt.to réceive_eithsr‘the family pension uﬁder
the CCS Pension Rules or the family pension authorisedvunder

Army Instruction No.2/5/64. Inspite of the fact whether the

Az/" - ! 60800.
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Government servant had opted or failed to‘opt to forego the
family pension under Army Instruction No.2/S/64, the person who
is entitled to receive the pension has to ba given an option |
under proviso to Sub Rule(13-8) of Rule 54 of CCS Pensién éules.
Theeefcre, I am of the vieu that the applicant in this ‘case
should be given a right to opt to receive either the family

pension under the Army Instruction No.2/5/64 or the family

pension under the CCS Pension Rules.

_5. : Though the applicant‘has prayed that the provigions of
Sﬁb Rule(13-A) in so far as it iS'repughant to the proviso to
Rub Rule(13-B) of RQle 54 of the CCS Pension RQles, should be
declared as a?bitrary'and unconstitutional, I am of the view
that it is not necessazy to make any such declaration because
inspite of Sgb Rule(13-A) of Rule 54, ﬁhe interest of the reci-
pient of the pension is éa?eguarded by the proQiso to Sub Rule
(13-8) of Ruls 54; Now that the applicant has expressed her

) Family '
option to receive the CCS/Fens%pn to which she is eligible under
Rule 54 of the CCS Pension Rules and ﬁo éorego the Fémily pension
authorised under Army Instrucﬁidn N0.2/5/64,VI am canvinced that
in the circumstances of the gasé, it will be just and sufficient
if thevrequndents are dirécted to accept this Dption‘and tq

disburse to her the Pamily pension due under Rule 54 of the

CCS Pension Rules.
6. In the facts and&ircumstances, I allow the application

in part, set aside the impugned order at Annexurs-C and direct

0.9.-0

.
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the respondents tao de:}érmine the family pension due to the
applicant under §Qle 54 of the CCS Pension Rules, treating
that she has opted to forego the family pension authorised
under Army Instruction No.2/S/64 andvhas opted For civil
service family pension, to distrse to her the family pension
S0 detarmined:u.e.f. 12.2.,1989 within a period of two months
from the date of Communicatian of this order. There is:no

order as to costs.

( AV HARIDASAN )
JUDICIAL MEMBER
3-10-1991
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