Una,

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM
0.A. No.372/90 XX
FAX X .
DATE OF DECISION_31=7-1990
MC Kgyamma - . Applicant (s)
M/s TPM Ibrahimkhan & Advocate for the Applicant (s)
Shefik MA '
Versus - _

The Administrator, Respondent (s)

U.T. of Lakshaduesp, Kavaratti & another

Mr PV Madha\@‘"_. Nambiar. __. Advocate for fhe Respondent (s)

CORAM:

The Hon'ble Mr. SP Muker ji, Vice Chairman
&

TheHothhMﬂAU_Haridasan, Judicial Member

1. Whether Reparters ot local papers may be allowed to see the Judgement? /©
2. To be referred to the Reporter or not? A :
3. Whether their Lordships wish to see the fair copy of the Judgement? A%
4. To be circulated to all Benches of the Tribunal ? P

JUDGEMENT

(Mr AV Haridasan, gudicial Mambér)'“
Thisiapplication filed under Section 19 of thevAdminis-

.trétiva Tribqﬁals Aéé ié by a Polics Constable working in
Kalﬁeni Island in the Uhion Territﬁry of Lakshadueep, "
;challaﬁgihg‘his tréhsfer to Minicoy Island. Tﬁe facts lie
 in a natrou=cbmpass.

2. fhe épplicant is‘a.natiVe of Kalpeni Island whers his
uifé is‘uorking as a Louar Divisiﬁn Clerk in the Agricgltural'
office. Sincé his pressnce at Kaipeni wés ?alt_ssséntial‘to
be with his family and for,enabling Bim to construct a house,
on his repeated representations, he was posted at Kalpeni by

order dated 16.3.1988. But following the report of a guarrsl

0.2000

o



-2a
betuéen him and a local man by name Koya, the second rsspondent
on 7.5.1990 ordered the transfer of the applicant to Minicoy
Island by a telegraphi; méssage(AnnaxureQA1). The SHO, Kalpeni
immediately issued an order passporfing the applicant to Minicoy
Island on the same day(Anhexure—AZ). The applicant submitted'
a representation to the Administrator, thé‘first respondent
praying that the transfer may be‘cancelled. As there was no
raply, the(applicaht has filed this application challenging
the orders at Annexufe-A1 and A2 and praying that they may be
quashed and direction may Ee'giuen to rétain him at Kalpeni.
‘ , as

In the application it has been alleged that/he made a complaint

: 2

a member of the ruling party v
against Shri i:iilpn 4,5.1990 since he damaged the headlight

of his cycle he . has bean: 'traasfe;medyieilding to the influence of
Shri PP Hamsa Koya who is the local president of the ruling
party. It has been further allegsd that since the érder of
transfer without allouing him to complete a term of at least
thfee years in Kalpeni, his native place where his uifé is

employed vioclates the guidelines and as the same is taintéd

with malafidaes, thes sama bay be quashed.

3. In the raply statement filed by the respondents,.it

has been contended that it was oﬁ the basis of a report from

SHO, Kalpeni; that the applicant abused a local man ahd méda

ayfalse complaint agaihst him in the Police Statiﬁn, that the
L .

applicant'uas transferred on ¥ixe public'interest, and that such

transfers though against certain norms, are necessary in the

Bxigencies of servica.
e
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4.% We have heard the arguments of the learned counsel

onﬁeither side and have also gone through the recnrds‘produced.

I+

It'is well settlsd by’nou by a catena of decisions of the
Suéreme Court, High Courts and the Csntral Administrative

Tribunal, that transfPer of a Government servant holding a
’ . : ) :

transferable post, is ah incident of service,_that guidelinses

in%tha matter of making tramsfer do not clothe the officers

with an. immunity from transfer nof do thay confer on them any

enforé%bls right and  that judicial intervention in orders of

-~
trénsfer will be justified only uhen there is manifest malafides.

in?thﬁ#case, the applicant has been transferred from Kalpeni by .

4

Annexure-A1 and A2 orders before he has completed a term of

thﬁee yesars though he came to be posted there oh his request

: there -
and though his wife is working/ in a Government department.

As ‘per the guidelines(Annexure-A4), normally an official

will not be transferred from a place before complstion of
B - '
three ysars. The guidelines further provides that in cases

whers both the spouses are employed as far as possible they
shduld be posted in.the same station. The impdgned orders in

this case break thasse guidelihes. But guidelines are not

.

exhaustive of all circumstances. There may be circumstances

which are not contemplated in the guidelines when transfers

[ .

l 4
uithout'strictly observing the guidelines would bs sssential
in ‘the interest of service. - Thris case 0®0& is a classica®
ema@ple of one such circumstance: . Admittedly the applicant

i

is ﬁrans?erred by the impugned order on the basis of a report

i .
by %he S.1. of Police, Kalpeni, that he abusad a local person
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and made a false complaint about him. In the application
itself it has beén alleged that on 4.5.1990, a person éalled
'Kdyé a lobal leader of the ruliné party had destroyed the
heaélight of his cycle, that he had made a compl aint in
the‘Police Station against such person and tﬁat Shri PP Hamsa
Koya, the Prasipent qf tha ldcal unit of the ruling barty has
influenced ths second fespondent and has céused him to issue
the impugned order of transfer. So esven according to the
allégations in the applicatiun, the quarrel‘betueen the
applicant and Shri Kéya is the root cause for his transfer.
Annexure-R1 is a photostét copy of ths report made by ths
éubvlnspectorbof Police regardihg the complaint mads by the
app;icant. It is seen mentioned by the S.I in this report
thai crime &0.3/90 of Kalpeni was registagéd on the basis
of ﬁha applicant's complaint, that ﬁn enquiry he came to.
know that the applicant Kﬁyamma abused Koya using Pilthy lan-
guaée'and tried tﬁ steal fittings of cycle qf Koya, that thers
was a push and pull between them and that a respe;table local
person intarﬁenedvand sabarated them, :It has also seen reported
és follous:

"eeeeseel submit that MC Koyamma is aluays
quarrelsome with public in general as well
as co-workers. Certain constable taking
advantage by inciting MC Koyamma in unwanted
matters since one B Syed Koya brother of
accused in Sr.3/90 knoun to have Piled a
private case at FICM Androth against 5
constable including MC Koyamma a confid.
report reg. trend prevailing among a feu
constables have already being submitted to
C.1 PHQ, para PC 133 MC Koyamma is an acuta
head ache in all corner.,"

I submit that the leading er.3/90 is not
an assualt of police man by local people.”
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Even after the respondents havefiled reply statement producing
the Annexure-R1 report of S.I. justifying the impugned order

of transfer, the applicant has not filed any rejoinder stating
that the S.I. has made a false report about what lsad to the
crime No.3/90, Though it is stated that Shri Hamsa Koya has
influenced the second respondent and has caused him to issue
thé{impugned.apder of transfer and that therefore the transfer
is tainted with malafides, there is absolutely no attack against
the fruth?ulness of the report of the 5.I. of Police. Ue do not
find any reason to baliava that the S.I. of Police shﬁuld have

would
made a false mport against a person woerking under him and/have

S
said that he was the aggressor ;f as a matter of fact he had
been attacked by a loca; man, From the report of the SHO,
Annexure-R6 it appears that the applicant instead of haiping
mainfenance of law and order has himself been party to some

quarrels. In such circumstances, the decision of the respondent:

No.2 to transfer him out of that station cannot be faulted.

5. In-thg circymstances of the case, we are convinced that
the impugnéd order of tfans?erluas issued only in tﬁe interest
of service ana that it is not tainted with malafides requiring
judicial intervention. Hence fhe application fails and the

same is dismigsed without any order as to costs.
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( AV HARIDASAN ) ; ( SP MUKERJI )

JUDICIAL MEMBER VICE CHAIRMAN

31=-7-1990
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