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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
. ERNAKULAM BENCH

0. A. No. 37/1991

DATE OF DECISIoN 10 - OG-~ 1992:

N.T.Joseph

Applicant (s)

Mr.K.Ramakumar Advocate for the Appiicaht (s)

Versus
Union of India represented by

Respondent (s
General Manager, Southern Railway, P (s)

Madras and others. .,

Smt. Sumathi Dandapani Advocate for the Respondent (s)
CORAM : '

.

The Hon'ble Mr. - -
S.P.MUKER]JLVICE CHAIRMAN

TRg R Be ey XX X XXX

*.
1. Whether Reporters of local papers may be allowed to see the Judgement ?“/vy
2. To be referred to the Reporter or not ? N9
‘3. Whether their Lordships wish to see the fair copy of the Judgement?NQ
4.

To be circulated to all Benches of the Tribunal ? <%

— i et ot

This application has been referred to me under the orders
of the Hon'ble Chairman for resolving'the differen‘ce of opinion which arose
in the Division Bench which in its order dated 31.3.92 made a reference

on the following question:-

" Having regard to the facts and circumstances of the
case whether the application should be disposed of with

direction for reconsideration of the claim of the applicant

or it should be dismissed without granting any relief".
'Theb background facts of the case can be summarised as follov;vs.
2. : | When the applicant had beenr wqbn'king as Head Commercial
Clerk in the Trivandrum Diyision of the Southern Railway, in response of
a circular notice dated 4.5.84 he volunteered for being considered for
prémotion to the post of Commercial Inspector in that Division in the scale
of Rs.424-640(ex-cadre)’. Even though "in the notice three vacancies -were

3

indicated, on the basis of the selection)a panel of five names against five

- anticipated vacancies was prepared after a written test followed by viva

voce test on 1.2.85. The panel was <issued on 13.3.85. The applicant's name
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was not inéluded in the panel of five. It transpired that on the day following

the test held on 1.2.85, the Divisional Superintendent on 2.2.85 Fecommended
the name of respondent No.4 who was junior ﬁo the applicant) for ad-hoc
promotion as Commercial Inspector , even though his name was not in the
pangl.While recommending the name of respondent No.4, he considered the
meri'ts of the applicant also as ﬁhe applicant was the seniormost employee
still to be appointed as Commercial Inspector on an ad-hoc Basis.- All othéré

senior - to him had already been officiating as Commercial Inspector on an

~ ad-hoc basis. He did not 'recdmmend the name of the applicant for ad-

hoc promotion ~ because his service record was not upto the mark and .

b
there was a punihment and another proceedings pending against him.

Respondent No.4 who was already working'in‘an'equivalent grade was
therea’fter appointed as Commercial Inspector on an ad-hoc basis on a
long term leave vacancy on 1.3.85. The applicant represented against his
non-promotion on 6.3.85 when on 5.3.85 some adverse remarks *b:::) already
been communicated to him. He moved the Tribunal by .application O.A.
358/86 oﬁ 15.4.86 challénging his supersession and the adverse remarks
communcal;ed to him. The. application was allowed by the Tribunal in its
judgment dated .28.7.89 with -the direction that the applicant's merits for
promotion as Commercial Inspector as in February 1985 should be considered
ignoring the uncommunicated adverse remarks of "1983-84 and he should
be promoted as Commercial Inspector. if any candidate lower in the. merit
list is so promoted. The review D.P.C. graded the _applicant as No.6 in
.th'e panel 'and since there were o"nly five vacancies , he .§vas not included
in the panel of five. The respondents had delayed the implementation of
the . order and when tﬁe applicani: filed a Contempt Petition , .'they moved
a Review Application also.The Review Application was rejected on 1.3.1990,
A clarificatory order was issued on 2lst May 1990 by the Division Bench
to- which I was a‘}par’ty) that.siﬂce the -applicant had got the same’markfgiﬁ
as those obtained by the 5th candidate in the panel and the v{alidity of
thé panel is two years-, .the applicant should be appointed against the 6th

regular vacancy arising within the period of validity of the panel. The C.C.P.
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was disposed of on 6th November _1990. The earlier Contempt Petition No.

4/90 filed by the applicant was also disposed of by the same order

dated 1st March 1990 when the respondents assured that the judgment will be
complied within five days. The abpl‘icant had to move another Contempt Petition

No.36/90 when he was promoted against the 6th regular vacancy with effect

from 1.2.1987 and not from the date when respondent ‘4 was appointed as

_ ,Commercial Inspector on 1.3.85. The C.C.P. was dismissed with liberty

to the applicant to move a fresh applicationAi_f he feels aggrieved by the
appointment of re'spondent No.4. It is thereafter that this 0.A.37/1991 Was filed.
3. The applicant's - plea is that even for ad-hoc abbointment as
Commercial Inspector against the leave vacancy, he being senior to the
4th -respondent, had superior claims. The decision of the Divisional
Superintendent to overlook his claim on the basis of uncomfnuhicated adverse

.

remarks, is wrong - because on the basis of the Tribunal's decision in O.A.

358/86 those remarkws could not be considered and since he was adjudged

to be the 6th suitable person in the  panel prepared as in February, 1985,
by the feview D.P.C. his claim could not be "ignored. He has also argued
that the pendency of thé first cha'rgesheet dated 5.3.84 could not be
held out against him as the punishment imposed on 30.9.85 on the basis
of that chargé Sheet was set aside by the appellate authdrity on 21.12.89.
As regards the second charge sheet which resulted in the order of punishment
dz;ted 15.7.85 -of withholding of increments for 24 months and was later
reduced by .the appellate authority*to that of 'censure' on 4.10.85, the same
cannot also vb’e held out against him as thé charge sheet had been served
on him on 23.5.85 whereas respondent No.4 was appointed as éommercial
Inspector on 1.3.85 .when there was no such charge sheet against the applicant.
4, I havé heard the arguments of the learned counsel for both
the parties and gone through ihe documents carefully. The fact remains that
-on 1.3.85 when respondent No.4 who is admittedly junior to .the applicant,
was given ad-hoc appointment as Commercial Inspecfor, only one charge
sheet which had been served on him on 5.3.84 was pending.The second charge

sheet which had been served on him on 28.5.85 was nowhere in the picture,
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The penalty which was imposed on him on 30.9.85 ‘on. the basis of the
first charge sheet of 5.3.84 was set aside by the appellate authority vide
the order dated 21.12.89 at Annexure-K who found "several weaknesses
in our charges agaihst him when compared with circumstantial evidence
brought up by the~ empléyee". , The appellate authority enumerated at least

five infirmities in the proceedings and stated that "keeping all this in mind,

.1 have no hesitation in allowing the appeal and quashing the punishment

awarded". In ‘the above circlumstances, to deny the applicant what was.
due to him -on 1A.3.85_Awould to my mind, be unfair. So far as the second
charge is conéérneg, it is now estéblished law that disciplinary proceedings
are considered to have commenced only when the charge i:jf,has been
served(vide K.Ch.Venkata Reddy vs. Union of India, ATR 1987(1) 547; Union
of India vs. K.V. Janakiraman, ATR 1992(1) SC 174). Since .the second charge
sheet . wés §erved on 28.5.1985, on 1.3.85 no disciplinary proceedings -can
be said to be pending against the_applicant except the proceedings initiated
by the first charge sheet dated 5.3.84 which were set aside on 21.12.89.
Even otherwise, . since the- penalty of withholding of increments flowing from
the first chargei sheet of 5.3.84 which was later set aside was imposed
on 30.9.85, there was no reason to withhold the applicant's promption on
1.3.85 when the penalty had not commenced. The Railway Board's circular
also indicates that if the penalty is of 'censure', as happenéd in case of
the second charge sheet , p|romotion _cannot be withheld. The following
exfracts from page 50 op ‘;?gi;g,mDigent of Discipline Appeal & Conduct Rules

(1989 edition) based on the Railway Board's circulars would be relevant:-

"Note:—(l) If a person becomes due for promotion after
_the finalization of the disciplinary proceedings and the penalty
' imposed is one of the following, ‘he should be promoted
only after the expiry of the penalty:-

(a) Withholding of promotion.

(b) Withholding of increment,
. {c) Reduction to a lower stage in a time scale,and
(d) Reduction to a lower time-scale,grade or post.
Provided that where the penalty imposed is
withholding of increment and it becomes operative from
a future date, the person concerned should be promoted
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in his turn- and the penalty imposed in the promotion grade
for a period which would .not resul in a greater monetary
loss. ' '
If the penalty imposed is "Censure" recovery
from pay, withholding of passes and P.T.Oé., or "Fine",

he may be promoted when due."
In the above circumstances I see no reason Why the applicant should \jl-z
. —?

berv ignored for ad-hoc promotion as Commercial Inspector on 1.3.85 when

he was adjudged. to be 6th in the panel and five persons above him were

already officiating on an ad-hoc basis as Commercial Inspector. These five

were accommodated by regular promotion against the five vacancies but
when a temporary vacancy for’ ad-hoc promotion materialised on 1.3.85, the
applicant who was immediately below them in the panel was ‘overlooked.

5. 4 It also appears to be strange that when the D.P.C. had
concluded the viva after the written test on 1.,2,85, the Divisional
Superintendent on the very next day considered the comparative merits
of the applicant and fespondent No.4 and recommended respondént No.4
in preference to the applicant when the D.P.C itself by its collective wisdom
placed tﬁe applican at the 6th position in preference to respondent No.4.

6. : I agree with my learned brother Shri N.V.Krishnan, Admini-
strative Member that the question of a regular vacancy not being available
before 1.2.87 for the Vapplicant, was concluded by the earlier orders of this
Tribunal, - butv:lzas gone on to say that{ while the applicant may have a case
for .régular promofioﬁ- in preference to respondent No.4 had a clear vacancy
been available ‘before 1.2.87, the applicant cannot claim superior right over
respondent No.4 for ad-hoc promotion. | I cannot persuade myself to agree
to this line of argument. To deny “the applicant wﬁo‘ had been adjudged
to be more meritorious than respondent No.4 by the Selection Committee,
a promoti.on on the ‘gr’ound “that the promotion wasA temporary of ad-hoc
may not be reasonable. The learned counsel for the respondents conceded
that respondent No.4 continued to function as Com\mercial Inspector on
an ad-hoc basis without any break ‘ right from 1.3.85 till he was regularised
in 1990. Had the applicant been accommodated in the above vacancy of

o

1.3.85 he would also have continued in, similar manner till a regular vacancy
‘ : .
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could be found for him on 1.2787. A supersession is a supersession, whether
it is for ad-hoc promotibn or for regular promotion. Supérsession of the
applicant by r espondent No.4 for ad-hoc prorhotion in view of the applicant
having been included in the panel before that in preference to respondent
No.4 cannot be sustained. The ]earnéd Administrative Member haé compen-
sated the applicgnt' to some extent in a negative manner by observing
that the ad-hoc appointments held by respondent No.4 until the applicant

was appointed to a regular'vacancy from ‘1.2.87 will not confer any benefit

“on respondent No.4 over the applicant. This negative compensation, however,

does not make up the monetary loss which the applicant has unduly suffered
by his supersession for ad-hoc promotion on 1.3.85,

7. In the conspectus of facts and circumstances, agreeing with
: W Hen'bt _

my learned brother Shri N.Dharmadan, , Judicial Member, I dispose of the

(%

reference by observing that having regard to the facts and circumstances

-

of the case, the application should be disposed of with a direction for
reconsideration of the claim of the applicant keeping in view the observations

made by Hon'ble Shri N.Dharmadan and me, . i
o\a{»a‘?m&h
8. Registry is directed to place my opinion before the <Qrgexrp C
) fi-
Division Bench for pronouncement of appropriate final orders.

(S.P.MUKERJI)
VICE CHAIRMAN
e & S92

'n.j.j



ORDER OF THE BENCH

In the light of the opinion given on 10.6.,92 by
Hon'ble_Shri S.P., Mukerji, Vice Chai;maﬁ, to whom the
difference of opinion between us uwas referrgd, we accept
thekcontentiﬁns of the applﬁCant and we are satisfied 1

w K
thatilnterest of Justlce will be met in this case if we
dispose of this application with a direction to the rés-r
\pondents 2 and 3 tq consider the claim of the appliéant‘
for promotion éo.the post of Commercial Inspector’Grade 111
with effect'frﬁm 1.3.1985 and.furthef proﬁotions in case
if he is found eligible forlthe same .in accordance with
law. This shall ve done as early.as possible without any
delay, after.giving aﬁ dbportunity of being heard to the

applicant and the fourth respondent.

The application is disposed as above. There will be

ﬁoAOrder as to costs. ‘ " v
| 9 . @7
A ‘/W\/&g?b |

(N Dharmadan) (N.V.Krishnan)

- Judicial Member - . Vice Chairman
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ‘ §.
ERNAKULAM BENCH ; %

0. A. No.
. — e, 37 1991

DATE OF DECISION  Ji* 3 9%

N._fr: Joseph, . App!icant*g(

Advocate for the Applicant/
Union éf India repreéented by

General Manager;bouthern—Raingysmﬁwem(s)
Madras and others

Mr. K. Ramakumar

Versus

Smt. Sumathi Dandapani _Advocate for the Respondent (s)

The Hon'ble Mr. N. V. KRISHNAN, ADMINISTRAIVE MH’IBER

The Hon'ble Mr. N, DHARMADAN, JUDICIAL MEMBER

AN

Whether Reporters of local papers may be allowed to see the Judgement ?Vq
To be referred to the Reporter or not ? .

Whether their Lordships wish to see the fair copy of the Judgement ?kO
To be circulated to .all -Benches of the Tribunal ? M '

JUDGEMENT

MR. N. DHARMADAN, JUDICIAL MEMBER

The applicant is approaching this Tribunal for the

second time with the grievance that he has not been given
promotion as Commercial Inspector in prefermnce to the
fourth respondent. When he came on earlier occ§Sion by

£filing O.A. 358/86, this Tribunal allowed the 0.A. by

'Annexure;A‘judgment dated 28.7.89 to the extent of directing
the respcandenté 2 & 3 to re-assess the merit of the applicant

for promotion as Commercial Inspector as in February, 1985

5withdﬁt'con51dering'the adverse remarks of the 1983-84

and subseqguent years.," I£ was further directed that
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"he should thereafter be gradedin the merit listﬁand promoted

1]

as Commercial Inspector if any candidate lewer in the merit
list was so promoted.," As regard. the.relief claimed against
the fourth respondent, the Tribunalvobserved as foliows:

"AS regards promotion of his junior Shri Mithuramalingam,
since he has not been impleaded as respondent, the
applicant cannot claim any benefit at his cost."

2. Since the direction in the judgment Annexure-A was not
im?lemented, the applicant filed CCP 34 of 1990 which was
disposed of by Annexure-B oigr with the following observations:

"The applicant's grievance is that even before the sixth
regular vacancy arose “there was another wvacancy arising
out of deputation against which instead of the applicant
another person who was not even in the panel, was
appointed on an ad hoc basis. If the applicant is
agarieved by the appointment of that person on ad hoc
basis, he is at liberty if s¢ advised to file an original
application in accordance with law. He cannot challenge
the same through the CCP. The CCP is dismissed and
notice of contempt discharged." ~

3. Accdrding to .the applicant, in 1984 when the Sﬁ.DiVisiona{
. Pe;sonnél Officer issﬁed Annexure-C' circular inviting ‘
application from volunteers, there Were six vacancies of
Commercial Inspector. This is clear from Annexure-D. The
épplicant volunteered aé a candidate for selectimn and
submitted his épplicétion'datéd 30.5.84., He aISO'.passed e
the writtén test held in connection'with the selection and
he was called for vivé voce examination on 2.5.85. But when
the select: = list was published, the applicant was not
included'butféhe fourth'reSpondent who was junior to the
applicant was promoted and posted on ad ho& bQSis as Commercial

Inspector, Trichur as per Annexure-P order dated 1.3.85.

The applicant objected to the appointment., Later, it was
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understood that the applicant was not empanelled for

brqmotion to Commercial Inspector on account of the adverse

remarks in his (Oonfidential Reports, for the year 1983-g24.

Hence, he filed the earlier O.A. The applicant‘alleged that
the fourth respondent is the favourate of the Divisional
Railway Administration énd.hénce in order to promote him as -
Commercial Inspecfor,:the Divisional Commercial Supdt. on
2.2.85, the next day of the viva voce examination, written
to the Divisional Personnel Officer a letter indicating that
in view of the adverse remark in the C.R. , the applicant
should be bypassed for cpnsideraﬁion of ad hoc promotion
and that the next seniormost commercial clerk némely Shri
Muthuramalingam (the fourth respondent) may be §romoted

as Coﬁmércial Inspector in the pay scale of Rs. 425-640
ﬁurely on ad hqc basis. . When 46 other commercial clerks
éenior to Muthuramalihgam are qualified and fit enough

for conSidération fo ad‘hoc promotion as Commercial
In#peétor. The Divisional Personnel Officer without

waiting for the recommendation of the Selection Committee
which held the viva voce examination eliminated the applicént
from the list based on the letter of the Divisional
Commeréial Supdt. Hence, according.to fbe applicant, he
should have been promoted'from 1.3.85, the date from which
the fourth respondent was ?rcmotedlas Commercial InSpecter.
The applicanéhas also a further case that ﬁhe direttion

in the earlier judgment has not bee# complied with in spite:

‘of the fact that he has filed a contempt application which

hY
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- was disposed'on the bais of the statement Railways.

4, The respondents 1 to 3 in the counter affidavit stated
that the direction of the Tribunal was only to re-assess the

- merit of the applicant and.he should be promoted as Commercial
Ins?ector if any candidéte lower in the merit list was
promoted. Accordingly, the applicant's merit was re-assessed
and he has been ranked as sixfh‘in the panel and Sinée there

. were only five vac§ncies to be filled at the relevant tihe,
the applicant could not be included in the panel. The
aﬁplicant'Was ranked as sixth person in the 1i§t, he could : &
be considered for appointment aé Commercial Inspector in the- .
8ixth regular vacancy arising during'the validity of the panel.
The origihal panel was prepared only for five ﬁacéncies and
all the five vacancies have alfeady been filled dp oh
12.4.1985., Since the Tribunal observed that the regular

vacancy:that has arisen due to superannuation also should be

b -

counted as the sixth vacancy xXxi the applicant also’éligible to

&

“he : considered for the posty . “He was promoted as Commercial

Ins?ector Grade -III w.e.f. 1.2.57 as per Extg R-1 letterrdated
27.8.90. Hence, acccrdinghz:.the respondents 1 to 3, they
have taken all possible Steps to aomp&y.with the orders of the
Tribunal in Annexures A & B baSed onbthe seniority of the
applicanﬁ.

Se Tﬁe'applicant'has filed rejoinder and two additional

rejoinders producing further materials to show that the

direction in the judgments has not been complied with by the



respondantS.. He submitted that though the applicant

has been promoted as Commercial Inspe;tor Grade-III w.e.f.
1-2.87 he was denied thebenefit .0f regular posting from
the date of occurrence of régular vacancy after publi-

cation of the panel due to posting of the fourth respondent.

He was agitating‘the'matter ever Since the promotion of the

fourth"respondentvwhg'is admittedly junior to him. Five
immedia?e éeniors of the appiicant weré‘promoted as
officiating Commercial Inspector on ad hoc basis as per
Annexure-fz‘_order déted 1.8.8'4, i‘he fourth reSpondént, who
was junior to the applicant was first transferred from
Cochin Harbour Terminus and posted against the long leeve
vacancy of éhri N.K. Narayanan Namboodiri. He was again

posted against leave vacancy of one O. Gopalakrishnan

‘w.e.f. 29.6.85 as per order Annexure=G oder., On the

expiry of léave, the fourth reSpondent was posted in the
Headquarters Office, Madras as Comﬁércial in%pector, in
still higher grade against'the zonal quota. By Anneﬁure-H
orde;, the fourth respondént was againatranéferred and
posted against a regulér vacancy of Shri Gopalakrishnan.
Henge, acqordﬂng to'ﬁhe'applicant, the éaseof the
Respondents 1 t; 3 that the fourth reSpondent%-waS posted
onlj against long sick vacancies is not correct; According
‘ . had & ' _

to the applicant if he/been promoted and posted against

the vacancies in which the fourth respondent was posted

from 1.3.85, he would xx%X have obtained seniority from the -



first date of his ad hoc promotion in the Commercial IﬁSpector‘s
grade and he would have entitled to get his next promotion
orior to 30.7.87 on which date his j.mmediaté junior in the
cadre was promoted. In fact this Tribunal has also adverted

to the applicant's superior merit while disposing M.P.352/80

in CCP 4/90 in O.A..358/86 and stated as follows:

"In view of the fact that he has obtained the same

marks as the last person in the list of five candidates
and the period of validity of the panel is two years,
we clarify that if there is any sixth regular vacancy
arising within the period of validity of the panel,the
apprlicant who has obtained the same marks as the fifth
person should be considered for appointment against the
sixth vacancy."

He also explained the details about the diSciplinary‘.
proceedings %hich was pending against him on 2.2.85. vrhe
charge in respect of the same was received by the applicant on
21.3.84 and’he submitted his explanation on724.3.84. After
enquiry, thé penalty of withholding of the increment for twq
vears without the effect of,pOS£poninq the future increments
was impoéeduégainst the applicant. But in appeal as per
Annexure-K order dated 21.12.89, thewéaid renalty order was
set éSide by_the appeliate autho;ity in the light of the
orders of the Tribunal in 0.A, 362/86. A second charge memo ~~~
g .57 : '
Annexure-N was also replied to by the applicant on 13.6.85.
After the enqﬁiry, Annexufe-0 pehalty order dated 15.7.85

was issued imposing a penalty of withholding of increment for

24 months. But on appeal, this was reduced to a punishment

S,

of ‘!censure’ by the appellate authority as per Annexure=P
order dated 4.10.85. Thereafter, according to the applicant,

there was only a punishment of ‘censure' existing in the



Service Book of the applicant during i985 and in the

- E (D&A) &
light of Railway Board'sletter No./71-RG=6-23 dated
1.6.71 and 22.1171, the aforesaid punishment cannot be
relied on for denying the applicant promotion in the year
1985. |
6. '*nae'oﬁy question to be considered in the light of
the observations of this Tribunal in Annexure-A judgient

156 .

and’Annexure-B order in the CCE/as to whether the
respondents 1 to 3 have auly"c§mplied with the directions.
7. According to the applicant, when.he approaéhed this
Tribunal by filing G-A. 362/86, his grievance waé that the
fourth respondent was given promotion over-locking his
claim because of ;he adverse remark in his C.R. for the
yeaf‘1984-85. This-was considered by this Tribunal and a
§OSitive direction was issued tovthe effect that the
r¢5ponden£s hamely;the Divisional Railway Manéger aﬁd
vDivisiona;’Coémercial Supdt.”Trivandrum, Southern Railway
should re-assess the mérit of the applicant for promotion
astommercial Inspector as in February, 1985 "without
considering the adverse remarks on 1983;84 and subsequent
years.'” He should theﬁeafter'be,graded in the merit list
ana promoted as Commerciél Inspector if any candidate lower
in the merit list was so promoted.” When égain he came with
a céntempt'application, the Tribunal further clarified ad

observed:

"even before the sixth regular vacancy arose,there
was another vacancy arising out of deputation against
which instead of the applicant, another person who
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was not even in the panel, was appointed on ad hoc
basis. TIf the applicant is aggrieved by the
appointment of :that person on ad hoc basis, he is

at liberty if so advised to file Original ZApplication
in accordance with law,"

This obServation waé made by the Tribunal when the Railway
came with the unambiguousvStatement that the applicant

: ' reqﬂaf b

has since been promoted against the Sixth/vacancy we.e.f.
1.2.1987 which-was couﬁteﬁed by the applicant with the
details that there was another vacancy érising on‘account‘
of deputation in which the applicant should have been
accommodated.

. 8. - In the reply filed by the Respondents 1 to 3, they‘v
éxxxxxkxxxx have stated'that the direction of the Tribunal
was oﬁly.to the e#tent of directiﬁg them to reassess the
merit of the applicant and he should be promoted and posted
as Commercial Inspector, ifrany carididate lower in merit
list was promoﬁed,and éccording to them this has been
complied with by promoting the avplicant iﬁ the sixth
vacancy w.e.f. 1987, Regarding the case of the applicant
.that earlier vacancy was available in wpich he could ha&ev
been accommodaﬁed, the respondents 1 to 3 answered_by
stating that:

"Since only 5 vacancies were existed to be filled up
and since the arplicant was ranked as sixth, he should
be considered for appointment if there is any sixth
vacancy and that all the 5 vacacies have already been
filled on 12.4.85 and there was no question.of any
further wvacancy arising after that."

9, From the very beginning, the applicantkcompiaint’is
against the promotion and posting of the 4th respondent.

He has even alleged malafides against the ad hoc promotion
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»of the fourth respondent by stating that he was penalised

by the Divisional Railway Administratien because on the very
next day gf the viva voce examination, i.e. on 2;2,85, the
Divisional Commercial Sundt. wrote a letter to the
Divisional Personnel Officer which is prodnced as Annexure
R-2. The letter is extracted below:

" Mr., M. K. Narayanan Namboodiri, DCI/TCR,presently
in sick list since 7/84 is an inpatient in the PER
Rajilway Hospital, will be reportedly undergoing a
Heard Surgery shortly and therefore .his services
may not be available for the next two or three
months to enable him to recoupe his health.

Since a lot of commercial work has falled in arrears
'in that section and it has been difficult to manage
the duties it is proposed to make ad hoc arrangements
for filling in the post temporarily.

In accordance with the seniority of the Commercial
staff who bhave volunteered for the recent selection
of Commercial Inspectors, it is seen that Shri
N.T. Joseph CC at TCR is the seniormost employee
after the commercial clerks who are already working
as Commercial Inspector on ad hoc basis. I have
Sscrutinised his SR. It is seen that his service

* record has not been commendable in view-of the
punishments for charge against him earlier. Further,
there is also apother charge sheet for an

- irregularity committed at CHTS, for which he has
submitted his explanation and is receiving scrutiny.
I have also scrutinised his confidential report and
he has been not yet fit for a promotion.

4, In the circumstances, Shri N.T.Joseph

is bypassed for consideratiom for the proposed adhoc
promotion. The next seniormost commercial clerk

is Mr. S. Muthuramalingam, who isS now working as
SBC/CHTS., I have gone through his service record ~
and it is noted that there are no adverse entries
whatsoever. In these circumstances, Shri ‘
Muthuramalingam may be promoted as DCI in Scale

Rs, 425-640 purely on ad hoc basis till Shri N.M.N.
Namboodiri becomes fit for resuming his duties.

5. Necessary 0.0. may please be issued
accordingly."” '
.10, In that letter the Divisional Commercial Sﬁpdt. has
mentioned about thedetails of the adverse entries in the
C.Rs aﬁd two disciplinary proceaedings. The'respondents

are mainly relving on Annexure R-2 and denying promotion

to the applicant.

il
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11. With regard to the adverse remark in the C.R., the

- Tribunal‘'s direction is clear and uhequivocal. After

A considerihg the entire aSpectS,mtheATribunal directed that
re-assessment of the applicant's merit should be made withou£
conSﬂdeqing the adverse remarks of 1983-84 and subséquent
years. Other two of the impediménts which reglly stood in the
way of the applicant's right of being considered for promotion
in 1985 as Commercial Inspector in preference té Respondent~4

»

are the disciplinary punishments imposed on him based on the

g
 charges received by him on 21.3.84. and 13.6.85.

12, Régafding'the punisﬁment of withholding of increments
for 12 monthS’baSéd on the chérges received by him on 21.3.84
Annéxure-K order dated 21.12.85 shows that. the appellate
-éuthority pursaant t; the direction in 0.A. 362/86 considered
the same and set QSide‘the punishment. The other punishment
came by Annexure-0 order withhéléing one incremént for 24 months
wa$ aléo modified b& the appeilate authority by ?assing
Annexure-P order to one'bf 'censure., ' Nbgcther punishment

‘was in force during thé year 1985 for bérring the promotion

of the applicant to the post of Commercial InsQector and
posting the fourth zespéndent in supersession of the applicant.
13, The learned counsel for the applicant aiso;contended that
even assuming that there was a punishment in the‘year 1985,

the pénalty would not have stood in the way of the applicant
for éiving hiﬁ promotion in the light of the Réilway Board's
letter dated 1.6.71 and 22.11.71. The relevant portion of

the said letter: is extracted below:



"If a Railway Servant becomes due, for promotion
after the penalty of withholding of increment or
promotion is imposed, he should be promoted only
after the expiry of the penalty period, provided
that where the penalty of withholding of increment

. becomes operative from dufuture date, the person
should be promoted on his turn and the penalty
should be imposed in the promotional grade for a
period which would not result in greater monetory
loss." ’

14. According to the appiicant, the pénalﬁy imposed.on
the appligant was reduced subéequently and it becomes éperative
énly from 1.3.86 so that tﬁe applicant cogld havé beeh |
promoged in the vear 1985 in the light of the prcviéionS'
. conﬁained in letters of the Railway Board.
15; --Thehlearned counsel for fhe applicant relied on tﬁe
decision in.Shiv Shankar Vs. Union 6f_India and others, 1989 (1)
| SLJ éAT 247 and subm;tted that ‘censure'’ is not a punishment
. and would not stand in fﬁe way of coﬁsideraﬁion of the'-”
“applicant's case for prOmoﬁioh. We have gbne through tﬁat
'decisidﬁ. ‘The Tribunal was considering the scope of minor
penalty'of 'cénSure'\iﬁ'the light éf'the wording in an @.M.

. of‘z'
dated 16.5.71 which clarified that'. the fact/imposition of
the minor penalty of ‘censuré; Qn’a Government 5ervantv

does not by itself stand against the consideration of such

\

éersons for promotion. - Jo'This decision is not applicéble

to the facts of thﬁ,ipstant casé for no such C.M. is available;
16. The punishment of ‘censure’ cannot be ignored while
considering the rights of an empiéyee for promoéion as if it
has no effect at all?'tréating it as ohly a ‘warning’'e.

Of course, an fnformal ‘warning' not coupled with the finding

of misconduct against a Govt., servant may not have any
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effecﬁ and it will not adversely affect promotion. But
the position will be different if such a 'warniﬁg' was
givgn after coﬁsidergtion éhd assessment of the foicial
career of a Govt.-servant. Under sﬁch circumstaﬁces, it
is likely to affect.him,adverSely, particﬁiarly,when.a
copy of it is directed to be placed in his C.R. after .
due communiéation to him. It was held by Delhi High Court
- in Nadhan Singh Vs. Union of India, 1969 SLQ 241 while
considering the effect of a 'warning"as folio&s:

"Under these circumstances, in my opinion,
nothwithstanding the word 'warning' used in
the said memorandum, that memorandum really
imposed the penalty of 'censure' on the
-petitioner based on the finding that he was:
guilty of misconduct."

The reSpohdents have not examined whether ﬁhe‘punishment
oﬁ/‘cenSure‘ has been»orderedlio be‘placed in his C;R. and
ig has the effect of'adverSily affecting his prombtion‘and
it can be ignored in the light of the Railwéy éoard‘s
letters dated 1.6.1971 and 22.11.71 extracted above.

17. ;Iq the result, taking into consideration the facts
and circumstances of -the casetfitéﬁm» 6f the view that
there is no conSiderétion of the merit of the appl icant
for promotion'w.e.f.'l.B.SS in preference io the fourth
respondent envisagéd in the earlier judgment and order Qf
the Tribunal in.Annexure-A and B. HE§ce, ix'amg-of the
view that the claim qf the applicant-for p:omotiou_as
Commercial Inspeétor Grade-III w.e.f., 1985, the date on
which the fourth respondent was promoted tq that post,

requires further consideration by the respondents 2 & 3

—~
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in accordance with law taking into account our observation

in this judgment.

18. Accordingly, ‘I accept the contentions of the

appiicant and'IQ am’ satisfied that interest of justice will
be met in this case if 'I: dispose of this application with
a direction to the fespondents 2'& 3 to chsider the claim
of ﬁhe applicant for promotion to the post of Commercial
Iﬁspector Grade-III'wfe.f. 1.3.1985 and‘further promotions
in'case if he is found eligible for thg same in acc§rdance
with law. This shall be done as early,as possible without
any delay, aﬁter giving‘an oppoftunity of being heard to the
appiicant and the fou;th:respondent;

19, The application is di8poseé as above. There wiil

be no order as to costs.

(N. DHARMADAN) T
JUDICIAL MEMBER L

kmn
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N.V.Krishnan, AM

20, 1 regret my inability to agres wifh the conclusions
reached by.my learned brother, In my vieu, the applicant
has no right to be considered for ad hoc appointment as
Commercial fnSpector in preference to the 4th respondent,
Shri Muthu Ramal;ngam)merely on the ground that the
enquifies which yere'penQing against him oﬁ 2.2.85)uhen
the latter was given ad hoc pfomoﬁion by superseding the
applicant,.have‘nou been conciuded in the applicant's‘
favour, s
21. It is not necessary to repeat the facts of the case
as they have been stated in ﬁy iearned brother's judgement.
In.my view, the order dated 6,11.90 at Annexure-8 paésad
by the Tribunal in CCP No.36/90 in DA 358/86 is conclusive
of the following facté‘uhich cannot be rao@ened now:

(i) The judgement as clarified by the order datéd
21.5.90 was that the applicant should be appointed against
the sixth regular vacancy.

(ii) The respondents stated thaﬁ the sixth regular
vacancy arose on 1,2,87 when a retiremeﬁt'tOQk place and
that the applicant is a;geady appointed to fhét post, This
statement is accepted by the Tribunal and it did not proceed
to make further enquiries whether a regular vacancy aroée |
earliér to 1.2.87 uheh someﬁne was sent on deputation and
the fourth respondent was appointed on ad hoc basis,

" (iii) The Tribunal has accepted this statement and
ceme to thes conclusion that its orders have been complied
with and there is no contempt, |

Thus the contention that there was no other regular
vacancy prior to 1.2.87 stands accepted and is not open to

question,
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22, The complaint of the applicant was that even
before the 6th regular vacancy arose there was another
vacancy arising out of the deputation teo which, instead of
the applicant, another person,who was not even in the panel,
was appointed on an ad hoc basis, The Bench, therefore,
found (Ann.BJ that if the applicant was aggrieved by the
appointment of that person on an ad hoc basis, he was at
liberty to file an original application,
23; In the aforesaid circumstances, the Annexure-~B
order precludes the existence of any other "regular vacancy"
having arisen before 1.,2.,87, That question is concluded
by the Annexure-B judgement. Hence, I am of the vieuw thét
there is no need to examine ﬁhat issue again., Therefore,
it has to be he;d that the fourth respondent was appointed
on aﬁ ad hoc basis only to a temporary or short-term

vacancy.,

) 24,  The questioﬁ then is whether the applicant has
any preferential right to be considered to these vacancies

in preferencs to Respondent-4,

25, It is quite clear Frém Exbt, R2 that a short term
vacancy;arcse at Trichur due to the illness of Narayanan
Namboqzhiri. The selection process was then on. There were
only Fiv;pvacancies and five persons, all senior to the
applicant, were already uorking as ad hoc Commerciél
Inspectors (Annexure-D). Hehce; persons thereafter among
fhe volunteers.uas considered for adhoc posting in the

A (o 4ty Be damf. poviion
sick leave vacancy. The applicant was also considsred
for ad hoc promotion on 2.2.85., He uas supérseded because
his service record was not €found commendable in vieuw oF'
the punishments given earlier for various charges and
there was another charge of irregularity for which he haél

o
submitted jhis explanation. Therefore, the respondent-4

immediately junior to him, who had also volunteered for

“b/ working as Commercial Inspector, was given ad hoc promotion.
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26. - The learned counsel for the respondents produced

before us the records‘relating to this appointuent as well
as the service book of the appllcant On the date Exbt.R2
order was recorde%{ proceedings had already besn initiated

in respect of the memorandum of charges issusd on 5.3.84.,

ey

e A e~ i 2O .- —

Punishment of withholding increment for 2 years was

imposed by the order dated 30.9,85 (Annexure-M), This was
set aside in appeal by the oidar dated 21.12.89 (Annexure-K)
Houever, another proceedlng was also ipnitiated in which '

(A~ V) L

the charge memorandum was issued on 28,5, 85/and in which

——n

he was penalised on 15.,7.85 by withholding increment
for a period of 24 months (Annexure-o). In appeal, this
penalty was reduced to Censure on 4,10.85 (Annexure-pP).
In other words, during the ﬁeriod when the ad hoc appoint-
ment of Respondent-4 was su631st1ng, the appllcaht was

U v Mo pordlenes, o) poratfon thith boge Comods
superseded for ad hoc appaintment due to his bad recordA
From the original records, it is seen that whem O,Gopalakri-
shnan was transferred to the Railuway Baard; the fourth
respondent was posted in his'place Frdm 1.10.85, i.e,
when the penalty of reduction of increments against the

applicant was still in force,  Therefore, uwhen the ad hoc

appointwent of Respondent=4 was made from time to time A

against various posts, there uae good and sufficient reasons

to supersede the applicant for such ad hoc appointmant;

217. Merely because of the fact that in one of the
disciplinary proceedings, the punishment was reduced to

Censure on 4.10,85~-which, according to the applicant, will

‘not stand in the way of his promotion=-or the fact that

in the other disciplinary proceeding, the penalty imposed
was quashed in December 1989, the applicant does not get a
right to be considered retrospectively for ad noc appoint-

ment in place of Respondent-4, For, ad hoc appointment '
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by itself is not a right to be claimed by any employee.
28, This principle can be illustrated by taking a
more simple example. Assﬁming that a posé of UDC falls
vacant in an Office due to the incumbent going on leavé
for four monthé, the appointing'autﬁority may make“an
ad hoc promotion., The senior-most LDC--A--is bypassed
because a B.E. is pending. Therefore his junier B is
appointed on a hoc basis as UDC.. B is reverted after
four months when the reqular incumbeat joins. 1If,
subsequently, the diéciglinéry proceedimgs-against A
terminates in his being found innocent, he cannot claim)

as of right that, in the ieave vacancy to which his junior

'8 was promoted on ad hoc basis, he should be promoted

retrospeétively,

29.v . Such a submission éénnot ba‘entertained in fespect

of a purely ad hoc promotion. That submission would be
appropriate only if the supersession was in respect @f a
regular appointment. ‘Ih other words, if, in the present. -
cass, it is assumed that the applicant uas not the 6th
person in the list, but say, the 3rd person (i.e..below
S.No.2 in the Anpnexure-D list of persons who were called

in the interview) and if he was superseded by the DPC

" on account of a D.E. or some adverse entries in ths

charactér rolls and he was cleared of all those blackmarks
later, he could have then laid a claim that he should be

considered for p:omotian with effect from the date on which

his immediate junior Shri Mohamed Ali was promoted on a

regular basis,

30, = The applicant doses not get such a right for

claiming the benefit of ad hoc appointment in the aforesaidi

‘circumstances. However, he is only entitled to a clari-

fication that the ad hoc appointments held by Respondent-4
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witil the\applicant was appointed to a regular vacancy
from 1,2.87 will not confer any benefit on respondent-4 over

the applicant, With this clarification, this application

e

'(NoV.KI’iShﬂaﬂ)
Administrative Member

deserves to be dismisssd,

ORDER OF THE BENCH

In viewvof the difference ih~opinion, we refer
the folléwing queStioh:

" Having regard to tﬁe facts and circumstances
of the case Whethef the application should be disposed of
withvdirectiong_for reconsideration of the cléim of the
applicant or it éhould be dismissed wiﬁﬁoﬁt granting any
relief?

(N. DHARMADAN) 3137V (N. V. KRISHNAN)
JUDICIAL MEMBER ADMINISTRATIVE MEMBER

kmn
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21.7.93

lregular'promotion. The controversy is more

' round assigning of rank. learned counsel for

"R.4 (Copy of Provisional Seniority List of
~circulated vide letter No.P(S)612/I11/CMI/

- Officer) wi}l preéaiiifor all purposes.. Ve

 r¢cord this. In this Viéw; it is unnecessary

o

83
- CPC-86/93 in:
©0.A,37/91

Mr.K.Ranékumar—for applicant
‘Mrs. Sumati Dandpand.

.Petitioner alleges contempt stating
that he was granted only adhoc promotion from

1;3.35,while he should have been gtantgd

academic than_real. The qpestidn would centré

’fespohdents 3 &4 sukmits that the ranking

given to the petitioner N.T.Joseph in Exbt,
Commereial InspeCtérs prepargd\as oﬁ 31.3;93,6

Seniority‘dated 31.3,93 by Chief'Personnel

to congidér thé Contempt Petition and we close

R.Rangarajan Chettur sankaran Nair (J)
A.M‘ ’ o V.C." )

the same,’
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-3= CPC 85/93 in OA 37/91

(20) r K Ramakumar

firs Sumathi Dandapani

Counsel for petltlmner not: ready.' Post after

tu@ ueeks.

R Rang&rajan: - Chettur Sankaran Nair (J)
L . ok UCE

23@93 Sffl)lmb S
. OJ\Q,\\M \3%% v g, A0
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’ - ™ .
12,10,.93 Mr.Ramaknmar (represented) ‘
(e ‘ Mrs.SUmati Dandapani (represented)

MePs 1244/93s Both sides not reafy. Post

after one month, -
By order

) ' c.‘@.
. )2-10—-9 D
: CSNJ/ PV Y
(37) M K Ramakumaf (represented)
Mrs Sumathi Dandapanx.

mp-izeslq 3. S
Pet it ioner not ready. Post on 9.12.93. .

By order,
e
C.0,°
181193
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Mr K Ramakumar |
s Sumathi Dandapani

(34)

M.A. 1244/893

‘learned counsel for applicant submits
that instead of pressing this. clarificaéidn
petltlon, he ‘may be permitted to file a fresh
" D.A. and canvass the issue,

We grant leaVe and dismiss this'MiSCQIIlahaous

Application.

PV Venk takrlshnan )

A.M v.C

9.12.93

[ o - TN~ 4

CPC 85/93 in DA 37/91

‘Chettur Sankaran Nair (

J)

. D
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