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ENTRAL ADMINISTRATIVE TRIBUNAL
. ERNAKULAM BENCH

Ortoma& Aophcatlon No. 296 of 2007

Ortqmal Apohcatlon No 368 of 2007

CORAM:

HON'BLE DR. KB S RAJAN, JUDICIAL MEMBER
HON'BLE MS. K. NOORJEHAN, ADMINISTRATIVE MEMBER

L -
1. O.A. No. 295 of 2007

S. Geethakumari,
Wio. Umesh,
Social Securlty Ass&stant

Employees’ Provident Fund Orgamzat!on ‘

Sub Regional office, Old Municipal Offce
Building, Chmnakkada Kollam;

Residing at : Geetha Bhavan, Pui timoodu

Junction, Velfaikkadavu, Pl yarakkonam,
Thtruvananthapuram :

(By Advocate Mr. T.A.'Ra}van) |

."
|

1. Umon of India represented bv |

The Secretary, Governmeént of lndla,

Manlstry of Labour New Delhi

Applicant.

2. The Central Prowdemt Fund CommiSStoner

Bhavishya Nidhi'Bhayan,

/ 14, Bikaji Cama Palace; New Delhi,

- PR
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\Prowdent Fund- Organlza’uon
/ldhl Bhavan‘ . i
_/nef  Cama Paiace New Dethi. |-

3. 7< \al Provident Fund Commlssmner (1),

4. The Reglonai Prowdent Fund Commussroner (1,
Employees' Provident Fund Organlzatlon
Sub Reglonai Office, Old Municipal Ofﬁce Building,
Chmnakkada Kollam.,

5. The Assvstant Pr‘owdent Fund Commissioner (Adm),
Employees' Provident Fund Organization,
Regional Ofﬁce Pa’ctom Thlruvananthapuram

« Respondents

(By Advocates Mr..’ TPM Ibrahim Khan, SCGSC for R1 and
Mr. N.N. Sugunapalan (Sr.) with Mr. S. Sujin for R2-5)

2. O.A. No. 368 OF 2007

Beena Pradeepkumar, -

W/o. Pradeepkumar,

Social Security Assistant, ,

Olo. Regional Provident Fund Commissioner,

Bhavishya Nidhi Bhavan, Kaloor, KOChl- 17,

Residing at Kannanganatt House i

Thururthipuram, Moo‘chakunnam E el Applicant.

(By Advocate Mr. TA ‘Rajan) | I
= versus .
1. Union of lndi;é’frepresented by . !

The Secretary, . Government of India,: -
Ministry of Labour, New Delhi

\2. The Central Provident Fund Commissioner,

Bhavishya Nidhi Bhavan, Lo
./ 14, Bikaji Cama Palace, New Delhi. .
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3. The Regional Provident' Fund Commissioner (1),
- Employees' Provident Fund.Crganization, '
Bhavishya Nidhi Bhavan, o
14, Bikaji Cama Palacg, New Delhi.

4. The Regional f?rovident Fund Commissioner ,
Bhavishya Nidhi Bhavan, Kaloor, Kochi—1‘7 ... Respondents.

(By Advocate Mr.N.{\J_.‘Sugunap%.lah (Sr.) with Mr. S. Sujin)

ORDER .

HON'BLE DR. K B'S RAJAN, JUDICIAL MEMBER
As the issue i}wvolved in the above two O.A.s is oné_ and the f
i . ]

same, this common order-is passed in respect of the two cases.

2. The short questions involved in these cases are as under: -

(a)Whether the post of D.E.O. which the applicants had held on ad
hoc basis before their regular promotion as Social Security
Assistant is an ex cadre post? -

i

(b)Whether proviéions of FR 22 (IV) is applicable in the case of the
applicants at the time of. their promotion on regular basis to the
post of Social Security Assistants, | |

(c)YWhether the provisions of order dated 19t April 2006 are

applicable to the case of the applicants.

N
3 Brief facts ofi‘.t‘_hef case as per theﬁ O.A. are given in the

succeeding parag_raghs: -

T

N

e
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31 O.A No. 295?2007 Tha applicant was tmtlally appomted as_'z |

LDC in the Food and Nutntlon Board Chennal in June 1990 and later

on transferred in tha.t capac:lty in the Em'ployees Prowdent Fund

- Organization at Tnvandrum in January 1997 ~ Later on, on a

- temporary basis, she was appomted as Data Entry Operator (DEO) in

the scale of Rs 4000 6000 in June 1998. Also havmg qualified in

the Computer Skill "Eest, the apphcant was promoted on regular basis

as Social Security Assistant in the scale of Rs 4000 —;6000/— with

" effect from 28-10-2005. *Serial'No. 50 of Annexure A-1 order dated

i
)

28-10-2005 refers.

. 3.2 Though the aibpl_ic‘:ant_wa.s waking as DEC, there were no

separate sa.nctioned?pOsts.df“D-EO but within the sanctioned Strength
of LDC/UDC, depenéing up!o'n the fUnptional requirement, the posts of
DEO were opera’tec‘::l.;. Latér_ "ot_‘\, t_hesev posts of LDC/UDC were

merged with SSA by /}nheXuré- A-Z_ order dated 19—04-&006, which

states as under: -

i, Henceforth, LDCs/UDCs/SSAs who have been

\ appointed as DEOs on adhoc and have been promoted

\ as SSA on regular basis on passing Computer Skill

~ Test may be treated as Social Security Assistant and
N may be adjusted against the sanctioned post of Social
N Security Assmtant



i, On theié promotion to the cadre SSA they will draw the
same pay which-they drew the pay in the identical pay
scale of Rs 4000 -- 100 — 6000 as per proviso of FR
22(1).

3.3 The appiicaht'and other :DEOS were, by Annexure A-3 order
dated 25-04—2006' i're;?ai.triatec:{’'te the grade of LDC with retrospective

effect from 27-1 O~2t)0-5. '

3.4 As the provisions of Annexure A-2 order were not extended to

the applicant and :s'imi!a'rly situeted“DEOs repatriated as LDCs as

stated above, on fthei_l.'.repreSentation, the Regional office sought

!

clarification from the 'Centret P.E. Co‘mmissioner' New Delhi vide
Annexure A-4 ietter dated 30—08 2008. The Regtonal Provident Fund
Commissioner Il New Delh: vide his Annexure A-6 letter dated 5"
March 2007'etated'.thet lthe word 'henceforth’ appearing in order
dated 19-04-20-06;ir‘hpiies only ptospecti;re opera'ti.en of the said
Order When the applicant reouesteo that her pay be fixed with the
benefit of order dated 19 04- 200o the same was refused, vide

Annexure A-8. order dated 20 March 2007 Thus, with the above

-commumcatlon from the Central Ofﬂce respondente had fixed the

| pay of the apphcant W. ef 28" Or‘tober 2005 (the date of promotion
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‘as Social Securlty Assrstant) at Rs 4 200/- lgnonng the pay/pay scale
of the apohcant in: the post of DEO but calculating the presumptrve
~ pay in the grade of LDC even for the period she was functlonmg as

" DEO in the hlgher: sca!e Thts has resulted in an alleged excess

!

' payment to the tune of Rs 14,693/- which has also been dlrected to

be recovered vrde Annexure A—1O order dated 30" Apnl 2007. The
applicant has come up- in t_nls ’_OA ehallenglng the Iegal validity of
Annexure A—é, A-S,E_A-Q'and A-10; Their prayer includesf quashing of
the aforesaid orders with a}direotion to tne respondents to work out
the pay of the apphcant keeprng in. view the pay drawn as DEO and
pay the applrcant the drfference in pay with a further drrectlon
restraining the respondents from effeotrng any recovery ;sought to be

P .
recovered as stated above,

4. 0.A. No. 368/2007 The applroant earher functlonrng as LDC in

the All Indra Radro was appotnted as LDC in the respondents office

I

and later on was appornted as DEO in the Kochi Sub Regronat Offrce

of the respondents vide Annexure A-1 order dated 4"‘ June 1998
Vide Annexure A—2 ofﬁce order dated 8th November 2004 she was

afforded the ACP benef ts w.e.f. 31% July 2004 She havmg qualified

A . In the Computer sr«u test in 2005 vrde Annexure A-3, was promoted

. : ) ) '
~ . - r’
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w.ef 28" Ootober ZCOS to the nost of Socral Security Asslstant in

- the grade of Rs 4000 - GL»OG vide Annexure A-4. In contmuatton_;

thereof vide Annexure A~6 order dated 18™ February 2006 she was

declared to have been reoatnated (deemed\ w. ef 27" October 2005

to the post of LDC.: Thu~ her presump‘a\/e pay as on 27" October
2005 was Worked out in the post of LDu for havmg the pay fixation

w.e.f. 28" October 2005 as S S.A, vrde Annexure A-T. The beneﬁt of

order dated 19‘“ Apn! 2006 was extended to this apphcant vide order

%dated g" June 2006 (Anne>'ure A—9) but the same was kept in iy
%abeyance vide Annexure A—tO order dated 26" June 2006 On
- o
3 reeerpt Ox clarmcation arem *he Centxai ofﬁce the Annexure A—H L

letter dated 5‘“ Maroh 2007’ she Was lnformed that the beneﬂt of
order dated 1gth Apnl 7006 would not be avatlable to the apphcant

' vide Annexure A—12 order dated q"‘ Apnl 2007 Regulatron of the pay

“on repat: iation to the parent eadre as oontamed in FR 22(IV) has -

been pressed mto ser\nce in the case of thts apphcant also vude

g v

+ L
£ E

ﬁ Annexure A—1 3

TN T

N 5. } Respondents have contested the OA Their contentions as

"
.,

Ny contamed in the respeetrve oounter are as under -




51

Tnvandrum Regron zn r§92 and srnce the Recrurtment Ru

- ' LDCs having proﬁctenoy in typrng. Thus, these LDCs were
| - DEOs on adhoc basts on a stoioeeo arrangement
DEOs are ex-cadre posts Optlon was glven for drawal of

- on the scale of s 1150 - 1600 (pre- revrsed) attaohed to the post of

lffl .

OA Ne 29512@0? The eDP oentre started func

1

les for the

post of DEO" were not fnalrzed the EDP Centre Was manned by

posted as

These posts of

pay either

DEO or deputatlon atlowance Wrth the . pay of LDC. Annexure A-1

order dated 5" July r992 refers

idated‘iZth May 1998 that the app!xcant was appornted

stating that the post is ex cadre.

!t was by Annexure R-2 office order

as DEO,

As early‘ as in 1996 instructions

‘were issued for stirietiy- adhenng' o the regulations relating to

;appointment to ex ce;rdre‘postsand' en‘ the expiry of the fix

repatnatron was made automatrc unless specrfcally

. r
Annexure R- 3 refers«

Ciarrf catlons have been given in

| fixation of. pay of the DEOs on thesr repatnatron as LDCs

ed tenure

extended
respect of

vide order

 dated 13" September 2007 wherern the provrsrons of FR 92{ V) heve

| been extracted.- The pay fixed by the respondents in respect

./
\

\\

of such

\ DEOs on repatnatzon and further promotxon as SSA is thus|in order

,ttoning at
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-and. in accordance with the relevant rules.’ Hence, the OA being

devoid of merits, merits only dismissal.

T

52 0.A. 368/07: Th con».enttone as ransed in the other O.A. have

‘been adopted in the Case ot the applicant in thts OA as well.

8. Rejoinder has beeny‘ﬁled_by tde a"pp!‘icants keiterating their stand

Y

as contained in the respective O.As.

4
[

7 Counsel for the applzcant amued that there being no

repa‘matlon after 3 years it shou!d be. deemed that the apphoant was

promoted on ad hoc baets to the poet of DEO as if the DEO's post is.

a cadre poet ln any event the cut off date i.e. 19‘“ Apnl 2006 is
&
thoroughly arbttrary as there s no. stonlﬁcant change in. the Iegal

position of those who were holdmg ‘che post of DEO anterior to or
poetenor to 19" Apni 4006 Further lt hae been argued that in the
case of the apphcant in. OA No 295/07 reoovery cannot be effected

in view of ‘the settled Iaw vsde judgment of the Apex Court in the case

of Sat ub Ram vs State of Haryena and other subsequent demsuons

. K ,‘ v e . .’.v‘ B :
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begsnnmg rescondente have made it very specrﬂc that the post of

10.  The question re W‘hether the cut off date wherek

~promoted to the post of 'SSA anterior to 19" April 2006

Counsel for the respondents argued that nght from the |

DEO is an ex cadre post and repatnatron order has also been passed

in all such cases. 'Hence the apphcante cannot contend that they .
were not holding the post of DEO on ex-cadre basis.

dated 19-04-06 is only prospectrve

9.

the post of D.E.O. ie concerried, Annexure A-1 reflects t

Arguments were heard -and documents perused. In

iAnd, order

so far as

he post as

an ex cadre post on!y. T,hus ‘under normal circumstances, it is the

provrsnon as contalned ln FR 22(IV) that would apply.

" provision reads as under -

,treated n a particuiar manner in respect of their pay fixa

“ Notwathstandmg anything contained. in this rule,

The said

where

Government servant holding an ex-cadre post is pronﬂifo_ted”

or appointed ‘regularly to a post in his cadre, his
the cadre post ‘will be fixed only with reference

pay in
to this

presumptive pay . in the cadre post which he would have
heid but for his hofdmg any ex-cadre post outs|1de the
ordinary line of service by vitue of which he

becomes ehgrble for such promotion or appointed”.

Do
L

v  DEOs

tion in the

would be

R At s TR INCNCH DU

e s f’f::;if‘;‘qugq:?;;:w-m‘ ..
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grade of SSA and DEOe promoted to the sard post of SSA posterior
to 19" April 2006 Wou!d be treated in a drfferent manner has any
srgmﬂcanoe SO as to juetrfy the stand of the respondents

11. So far as ﬁxetion- of ~ar‘cu’r off da’re the same amounts to
cleeeifroation of ad hoc DEOS promoted on regular basis as SSAs

into two categorres ae (i) thoee promoted pnor to 19-04- 2006 (date of

| issue of Annexure A—2 order m OA No. 295/2007) and (i) those
promoted on or after 19- 04 2006 The former Is denied the benefit of
protection of pay drawn as DEQ, whne the latter class belng afforded
the sald pay protectron Whether emh a ciassrf catlon IS permtssnble
s the queetron Answer to the sald questlon IS aval!abte in the
| dedision of the Apex Counﬁ in the case of Dharam Chand v.
H@ﬂfaﬁa Agricuiwral Umvers;ry,(zowj 9 SCC 74, wherein the

Court has held | “!t rs now we!i knewrz Zhat the Stare rs entrtled to'.

meire a o!assrfrcarron provrded z‘he oame is a reasonable one and

r:oaeed on mtemmbie dr‘ferenrre 8 Thls drctum of the Aoex Court is
jrn eymphony wrth (tS earirer ob::ervatron m K Thrmmappa V.
| Cherrmazn Ceniral Board of Dtrecrors SBI (2007 ) 2 SCC 259,

| wherem the observaﬁon of the Apex Court is, “It is foo well settled

i’hat even if a ciassrfrcazron Wouid be penmssrb!e but unless

. . S

.i-
®




j{'i2. The above taw has now to be tetescoped upon thc‘e

13. Vide para 2 of the counter in. OA 295/?007’

in the pay scale et Rs 4‘QOO - 6000 and E"convereion of

' the post of SSA, it was decided that the LDCs/UDCS/SS!

there is any ratmnel i@eets fer the same, the very basi

.5
i
4

mz by Amcie ?4

case to examine Whether there is any rattonal basis for cl

is would be

facts of thlS

assifying the

DEOs promoted as SSA anterior and’ postenor to 19—04 2006 and

affording dtfferenttal treatment in regard to ﬁxatron of pay at the time

of promotion as SSA. .

“Since the

Recruitment Rules for the post of DEO - was not finalized, the EDP

(;entre was manned .by;Lower Division Cierks having proficiency in

typing. They were peSted as DEOs on éd hoc basis as

arrangement on ddmmlstratlve exrgencres as Ex-cadre a

a stop gap

ppomtment

it was thus on the oround that no recrultment rules were framed that

|
the post of DEOs were operated as ex| cadre posts.

| Recruitment

~Rules .do not seem to have been framed for the post of DEOs

Meanwhile, there .‘_has been a merger of LIJGIUDC/ to the

.\_\‘.' .

post of SSA

and consequent dpen the merger of LDCZ;U,'EDC’cadre into SSA cadre

LDC/UDC to

As who have
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change by vrrtue of the ISSUG of order dated 19 04 2006.

\m\z.. S

case of the respondents that the post of DEO has been converted
from ex cadre to oadre post on‘ 19-04 20086. As tong as the character
of the post of DEO remarned the same unaitered regulatlon of pay
| should be as per FR 22(!V) and i the respondents have chosen to
afford pay proteotron at the trme of promotlon to the post of SSA to

- those who have been functromno as DEO (ad hoc) at the tlme of

K - 13 b
| o : Py
y : . o |

been appointed asé DEOs on ad_-"hoo and Have been promoted as

v : 1‘,'

SSA on regular basrs on passsng computer sk:ll test are treated as

1’.\

Social Security Assrstant and adjusted agamst the sanctioned post of

Social ‘Secunty Assrstant If the DEOs promoted as SSAs on or after
19-04-2006 are crrcumstanced to bhe entttted to the above benefits,

equally, the appltcants who were promoted to the post of SSA vnde

\

order dated 28- 10-2005 are srm:larty

crroumstanced for the

o‘taraoter of the post of DEO as ex oadre has not undergone any

lt Is not the :_

promotton that shoutd be unrform as otherwrse that Woutd amount to

creating a class wnthm a ciass Whrch rs not permitted. It is

approprrate to cnte the observatons of Hon ble Mr. Justtce VR f
Kns"ma lyer m State of J&K V. Trrlom Nath Khosa, (197’4) 1SCC

19, /Where!n his Lordshtp stated -

e
T,
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| benefit of order deted 19"‘ Aprll 2006 cannot be den

- Apex Couhrt in the fo@!owing cajses:-

apphcants

15.

ground of a!leged excess payment m view of the decisi

. .,

 (b) Bihar SEB v Bgay Bhadwr (2000) 7 0 SCC 99 :

B o R

CEE 1"11

H ! ;

‘Mmi c/asszﬁcatlons based on mlcro dlstmot/ons are false

'to our - egalitarian faith - and only substantial| and

stre/ghtforwerd classifi cations p/a/n/y promoting re/!eVant
goals can have constitutional valld/z‘y To overdo
clasezfzcetion is to undo equehty y

év
Sy

In the instant base even the mtcro—dlstmctlon is absent. Hence,

!

»

L

In any event, there IS no scope for eﬁectlng recovery on the

(a) Semb Rem V. Siai’e of Heryana 1995 Supp (i) SCC

18: -it:is not on account of any mlsreprese'ntat/on

made by z‘he anoel!ant that the benefit of the hrah'er pay.

scale was given to him but by wrong construction m'ade by3

the Prmmpa/ for which- the appellant cannot be held to be at
fault. Under the circumstances the amount paid till date may

not be recovered from the aope//ant "

“We do record our concurrence thh the observatsons of
this Court in Sahib- Ram case 1 and come to a conclusnon
that since payments have been made thhout any
representation or a misrepresentation, ‘the appellant Board
could not possibly be granted any liberty to deduct or recover
the excess amount paid by way of lncrements at an earlier
pomt of time.”

Rl

ed to the

ons of the _
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(c) Col. B.J.'Akkara (Retd.) v. Govt, of India,(2006) 11
sccres: o

j 1

"27. The last question to be considered is whether relief
shouid be granted against the recovery of the excess
payments made - . on account, * of  the wrong
interpretation/understanding of the circular dated 7-6-1999.
This Court has consistently granted relief against recovery of
excess wrong. payment of emoluments/allowances from an
employee, if the following conditions are fulfilled (vide Sahib

Ram v. State ‘of Haryana , Shyam Beabu Verma v. Union of

India , Union ‘of India v. M. Bhaskar and V. Gangaram v.
Regional Jt. Director): |

(a) The éxéesé paymsnt was not made on account of
any misrepresentation or fraud ‘on the part of the
employee. : =

( b) Such excess payment was made by the employer by
applying - a  wrong . principle. . for calculating the
pay/allowance or on the basis of a particular interpretation
of rulelorder, which is . subsequently found to be
erroneous. - ‘

28. Such relief, - restraining back recovery of excess
payment, is granted by courts not because of any right in the
employees, but.in equity, in exercise of judicial discretion to
relieve the employees from the hardship that will be caused
if recovery s implemented. A government . servant,
particularly one in, the lower rungs of service would spend
whatever emojuments he receives for the upkeep of his
family. If he receives an excess payment for a long period,
he would spentl-it, genuinely believing that he is entitled to it
As any subsequent action to recover the excess payment
will cause undue Hardship to him, relief is granted in that
“behalf. But where the employee had knowledge that the

payment received was in excess of what was due or wrongly

paid, or where the error /s detected or corrected within a

short time of wrong payment. courts will not grant relief |

.- against recovery. The .matter being in the realm of judicial

B g
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"'fdiscretfon coun‘s may on the facts and circumstances of any
*pan‘/cular case refuse to grant such re/!ef against recovery

- SO

o (d) Purshoitam Lai Das v. State of Bmar (2006) 11 SCC

Lo 482 P

T - “We do reoord our concurrence wath the observjatlons of
- this Courtin Sanlb Ram case and come to a conclusion that

1 since payments have been made without any representation
o or a mlsrepresentatxon the appellant. Board could not

possibly be dranted. any hberty to deduct or rec

over the
excess amourit paid by way of increments at an eariier point
of time. The act or acts on the part of the appellant Board
cannot under any cnrcumstances be said to be in consonance
with equity, oood consoaence and justice. “

(
Do

14. In view of theﬁ apove 'ﬁ:he @&, succeeds. it is declared that pay

protection as contamed in order dated 19-04-2006 Annexure A-2

would be equally apphcable to those who were promotecl to the post
~of SSA who were o_;r'} the daté of promotion functioning as DEO on ad
hoc basis, even %)rior to the issqe of the said order.| Thus, the
applican?s are entit:!ed» t_d ‘the .sat‘.‘he and Consequently; respondents
are directed to ‘w?o‘rk‘ouit fhe pay admissible to them on their

promotion to the ppst of SSA in accordar{c_e with the provisions of

;Order dated 19" A;:qr_il.ZOQS and difference between the pay due and

| ;;drawn be paid to tbéen%. This drill shall be completed within a period

- of three montns fro‘rfny_the date of c,ommunicé'tion of this order.

S R
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e - 15, No order as to costs, 0
S ! . ; : ) .
2 : L the
o I ; :+ (Dated, the 127" November, 2008)
o f : : , ‘ -
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(K. NOORJEHANY . (Dr. KBS RAJAN)
ADMINISTRATIVE MEMBER - JUDICIAL MEMBER

CVr.
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