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DATE OF DECISION__19.12.91

GK Unni‘rajan Applicant (}/

Mr PK fﬂadhusoodhaf?an : Advocate for the Applicant (/ '
Versus )

Union of India rep. by its _

General Manager, Southern Respondent (s)

Railway, Park Town, Madras-i
and others.

{, » . : :
_i‘nrs Sumathi Dandapani Advocate for the Respondent (s) ‘

CORAM: )

The Hon'ble Mr. NV Krishnan, Administrative Member

and
The Hon’ble Mr. N Dharmadan, Judicial Member

Whether Reporters of local papers may be allowed to see the Judgement?
To be referred to the Reporter or not?

Whether their Lordships wish to see the fair copy of the Judgement?

To be cncul?ated to all Benches of the Tribunai? .

PwN =

JUDGEMENT

Sh NV Krishnan, A.M

The applicant is a Traffic Poftep in the Southern Railway,
Trivandrﬁm under Respondents 2 & 3. His claim is that he is entitled
to be considered for promotion from Group D to Group:C against the
331/3 per cent promoction quota in the Tréfflc & ﬁommer01al Cepartment.
‘The respondents issued #he Annexure VI notice regarding filling up
-oF the Group'C§vacancies fof the pericd from 1.4.84 to 31.3.89 by
holding a test followed by an interview. The agplicant had passed
in the written test anj he wés called Fdr the interview. He uas,

however, not selected as will be seen from the Annexure VIII
proceedings dated 23 .4 .90 giving a list of 36 persons who have

been selected and placed on the provisional panel for the post of



TC/TNC,
| ¢ 5
2 The applicant/aggrieved by the Annexure VI notice

and Annexure VIII proceedings on various grounds like
~',malafide in selection, improper 'aésessments,etoo Hém

has, therefore, filed this application seeking the'foli&wﬁwg
reliefs:

" i) call for the entire records including the
the tabulation sheet of the Selection Board.

§
)
!

ii) Set aside order No.U/P §31/111/V0/ 111 dated
23.4.50 and Annexure VI in so far as it
includes catering also in the Commercial i
department. :

iii) Issue necessary directions to the respondents
to include the applicant also in the panel
for promotion to the post of TC/TNC and to
promote him to class III post for which he
may sent for training also."

3 %he respondents have filed a reply denying

the allegations made and haveuconténded that as the
applicant had already éppeared in the examination and

has failed; he cannot néw challenge the selection.

They have also urged that the sglection has been done

in aécordance with law b? holding a written test

ffolloued by an intervieu._ The applicaht and 51 others
péssed in the written examination. They were intefvieued.
The applicant failed in the viva voce test held on 27.3.°90
and 28,3.90. 36 emﬁlqyées were declared séiected

against the 37 vacancies (Annexure VIII) one of which

_has been kept reserved_?or a Scheduled Tribe candidate.

It is also stated that as the applicant failed in the

viva voce test, he’could not be empanelled. 34 cahdidates

in the panel (Annexure VIII) have been sent for initial



-3

training at the Zonal Training Scﬁool at Tiruchirapally
from 7.5.90 and two more employees were directed to

attend to sucH training from 4.6.90.

4 When the appiication came up for final hearing,
the learned counselvof both the parties submitted that -

a similar matter (OA 440/90) has already been disposed

of by the judgmentron 22.11.91 and that this application
can aléo be disposed of an the basis of that judgment.

5 We have perused the judgment in OA 440/90. That
application wae also filed by a person who was not selected,
allegediy on the basis of the viva voce test and therefore,
his name was alsd not included in the Weﬁorandum dated
23;4.90 exhibited as Annexure VII in that O0A iega,
Annexure=~II in the bresent application, That application
was aliowed on tuo important grounds: | '

i) As the Respon:d-enfs had stated that the
qualifying mark is a total of 374 marks in both uritten
examinat ion and interview, they cannot bé heard to say
that the applicant was not selécted because he failed
in the inte:vieu, because, admittedly, a separaﬁe
qualifyiég ﬁark for intervieu had not been fixed and
_therefofe,_?aiiure therein does not arise.

ii) The selecfion was made against the total
vacancies for the period from 1.4.84 to 31.3.89 taken
together instead of considering selection for fhe vacancies

of each year separately and has thus been vitiated,.
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In the circumstances, that application uaS'disposed

of with the\follouing directions:

"In the conspectus of facts and circumstances we
allow the application, set aside the panel dated
23.4,90 at Annexure A7 and direct the respondents

to prepare yearuise separate panel for yearuwise
vacancies arising between 1.4.84 and 31.3.89. Ffor
preparing yearwise panels only those vacancies which
arose during that year should be taken into account,
only those candidates who were eligible during that
year should be considered and the confidential !
'reports subsequent to that year should not be taken
inte account. The marks in the written test and

the interview of the candidates, however, should not
be altered but as per rules the qualifying marks
should be taken as 50 per cent of the total of marks
obtained in the interview and the written test,
Those candidates who have already been selected,
trained and promoted, however, should be alloued

to contipue till the annual panels are available on
the above lines and such of those who are not
included in any of the panels should either be revertesw
to give place toc empanelled officials or allowed

to continue on an adhoc basis if necessary. - There
will be no order as to costs."

6. As the‘impughed memor andum dated 23.4.90 has already
b;en quashed in toto by the earlier judgement in OA 440/90,

it is noﬁ necessary to guash it agsin at the instance of the
present_applicahts Ue.also do.not find it necessary to issue
aﬁy further directions as to how the selection should
thereéfter be conducted because qirections inAthis fegard

have also been giugn in that judgenent. Thereforé, for all
practical purpose, the jddgement in OA 440/90 indirectly gives
the important reliefs sought by the zpplicant. In the
circumstanceé, we find that whatever grievance the applicant

had already stands remedied by the directions given in

OA 440/90. Nothing is left for adjudication now. Therefore,

this application is clased. LK?
o, T 4
(N.Dharmadan) (N.V, K shnan)

Judicial Member i Admlnlstratlve Member
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. The Hon'ble Mr. S.F.Muketrji. - Vice Chairman

s el

The Hon'ble Mr. A.V_Haridasan - Judicial Member

A '
of | Southern Reailway has Challenged the selection proceed-

in t he Operating and Cotmerciesl Departments in t he promot-

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : o )
{ ERNAKULAM BENCH AR : '

. 0.A. No '
ol hi 440 of o
F I 199

DATE OF DéCISlONLZ«Z l I 199'

G, Ashokan . - AppIicant (s)

M/s P,Sivan Pillai &

R.Sreekumar
Versus

.Advocate for the Applicant (s)

Unjion of Incia, General Res
Manager, Southern Rallway, P‘I
anG 38 others

-

£§¥32‘”

(for R—1-3)

Mrs.Sumatji Dandapani- Advocate for the Respondent (s)

Mr,P.C,J0seph-R.36
Mr M.C,Nambiar(R.4,5,10,11,12,15,16,17, 2C, 25, 26
R 28, 30 31,22,33,37,38 and 39) :

/
S

and

JUDGEMENT :
(Fon'ble Mr.S.P.Mukerji-Vice Chairman)

In this application date¢ 31.5,90 filed uncer

Section 19 of the Administrative!Tribunals Act the applicant .~
who has been working as Lascar in'the Trivancérum Division

inys relating to promotion. from Class IV to Class III post

S o .
ion quota vacancies. which occured between 1.4.84 and 31,3.89
' - .
an¢ have prayed that respondents be directed to hold
b e
separate selections for vacencies: arising in each of the

years during the aforesaic period,

2. The brief facts of the case are as follows.

The applicant is at present wbrking as a Lascar in the
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Operating (Traffic) Department of the Southern Railway |

~

in Group ‘D' category., FPromotionsto Group ‘'C' posts are
- on t he basis of selection through a written test and

Whe .
‘ an 1nterv1ew el conslcered necessary. The qualifying

. f

marks in the written ané oral test are prescrioed by f
q},\o_,l,. bpcd, .

the General Manager and theﬁizndlrates are to be arranged !

in the order of seniority for annual vVacancies., A minimum
of 5 years of service in Class IV Railway service has
been prescribed for promotion. This was subsequently

reduced to three years. Clubbfng of vacancies of more

~
P

than one year has also been COﬁsidered to be irregular
o /

by the Railway Board. (RailWayjsoard‘s letter dated

19.2.38 at Annexure.A.Z). The applicant submitted an

application in response to the notice at Annexure A.3

4

which was issued for selectlon to flll up the vacancies

which occhEQ between 1.4 84 and 31. 3 i He ha& appeared
k/ 4
in the written test on 3.3. 90 and atte ided ?ha viva test

i

1
on 23.3.90. Inthe interview, acCorcllg tolthe applicant,

the Giscussion was arcund that charge ;emo ssued agdainst

the applicant On 25.,1.88 which result L in mlnor penalty
of loss of increment for 12 months. In the list of
selected candidates at Annexure.A.7 his nane ¢id not

»find'a place. The gpplicant has challenged the selection

on the groundé that annual tests were not held for annual
: O-
vacancies., By hOldlng single test for five years ’>yvacancies,

the applicant has been oen;ed equality of opportunlty by
-vueaol..va
extenoing the field of eligipility. This has also peaggeé

his being consicdered more than once if annual selections
C o b“’"}?“w’

had been held., By clubbing the Vaccnc1es, the record.of
Fe

service was also considered by clubbing earlier amd Sube

sequent vacancies in subsequent years. The respondents

0-03'




. also did not prepare an aghoé integrated Seniority List '
- g .

' vbce some panel was to be prepared but the same was not -

f,publishedvas it was necessary to reasséss the numba of

'could be ipclided in the panel. In compliance with that

of eligible candidates cominglfrom éifferent seniority

-3a

units. The applicant has'also challénged.ﬁhe holding
of viva-voce test and prescribing the qualifying marks
for the same. He has also pdihted out various discre-

pancies of'candidates not_invited to write the examinat-

- who L
ion being incluced in the list of those passed the written
. ~e

alne
examination andAsubstitution of answer papers.
. ;

3. ~In the counter affkﬁnﬁt the responcents 1 to 3

have stateo that on the ba51s-pf written test and viva-
/ |

vacancies. The fribunal when moved by some Candicates

~ b

directeé that the process of drawing of a panel based
: . e

- on the gelection which was initiated in 1934 should be

|

. completed jand /those who had'passed both in written and
! l !

,l

!

f

est4 on the previous occasion, their names

v 1V a=voce

"rsonc were included in the panel-against 18

tané|the applicants #herein were declared to be
155

successful and their names included in the panel, Sub-

vacancies

sequently six more candidates challenged the selection on
cwwﬂkbum
the grouné of number of vacancies not taken into account,
, &

in 0.A.K.,590/38 but the application was rejected., Sub-
sequently against 37 vacancies of Train Clerks, Ticket
Collectors and Commercial Clerks, applications were invited
by the impugned notice dated 15.11.89 at Annexure.A.3 and
written examination was held on different dates. SQTHVE uii
employses inclucing the applicant passed the written exami-
nation. The applicant was called for viva-voce alsoO but

he failed in the viva test., Since the selection conducted

~..

cesd
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-~ for the period ending 31.3.84 was questioned in O.A
235/87 the reoponoents could not inltiate any actlon
for fresh-annua} eelection subsequently. When that -
O.A.'wes disposed of on 24.5.83 the respondents coulc
initiate\actien thereafter. The appllcant should have
questiened the legality of the examination be‘ore
appeafing in the written test. Havinyg appea;ed in
the test he cannot chéllehge its iegality. The res-

pondents have €onceded that all thoseﬁﬁSre eligible in

1989 were:allOWed t%;appear in the selection "irrespective ;
of the pefiod in whéeh the vacahcies might have occudéd.h
They haVe also indicated that there was no necessity

to publish any comblned Senlorlty List prior to select-
ion. rhey have also 1nd1cateo that 50 marks have been
eliotteo to written test, 25 marks for interview and

&5 merks for service records and # qualifying marks of
Z%?%f’ut o? 75 for written and interview and an aggre-
i

igate of 50 out of 100 have been fixed. They have

lexpl 1nec that the two instances qioted by the applicant

——r

o; bancidates beiny called for written test or for viva-
“voce wlthout their names being in the list of such
cancidates by stating that their names were erroneously
left oﬁt. They have denied substitution of answer

~ papers.

4, . In the rejoinder the applicant has stated
that the respondents's averment that he had failed in
the viva is fal$e because a pass in the written

_ A [
examination will qualify for empanelment irrespective

~ of the performance in viva. He has also stated that

the cancdi¢ates from Catering Department whO were not
eligible were wrongly con?idered for promotion. He

has also challenged the single panel preparec for

hon ow
vacancies arising over six years 4s illegal anc that
&~ -
000054
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the applicants acquiescence by appearing is not a licence

for including ineligible persons,

*

5. We have' heard the arguments of the learned
counsel for both the parties.and gone through the docu-
ments carefully. This Tribunal has been consitently
taking the view that prepafation of a single panel by
clubbing the Vacanciesvis illegal as it makes persons
who wer¢ ineligible for vaqancies in an earlier year;

an eiigible for the same vacancy, if that vacancy is
c?;bbed with those of the subsequent years. TL? Govern-
ment of India alsd‘bavé been issuing instrucpio%s to
the effect that where annual promotions coula.nOt.be
made for certain reasons, yearwise panel shoulé be
prepared against the vacancies arising iﬂréach year by
considering those cancidates who were eliéibka in eacﬁ /.

particular year, Clubping of vacancies for & number of

!

years also distorts the assessment of confidentia} re-

) l ;
ports by bringing in reports of those years which were |||

ol

not available when the vacancies in a particular year

arose or including confidential reports of earlier

years which‘would not have been relevant against vacancies

of later years. The respondents have admitted that

"jt was the single panel that evidenced ané showed that
the selection was lumpsum and there was no separate
selections," As @ matter of fact there shoulc have been
separate éelections~for eéch years vacancies., By the
preparation of single panel the entire selection proceés

is vitiated,

6. The argument that the applicant éid not raise

any objection to the notice which indicated that vacancies

..06

|

R L RS
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" held against hlm. This is because one coul¢ still have
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of 5 years are being taken into aCcount cannot be

concluoed from the notice that even if the vacancies are
clubbed together the selections coulc have been on the
basis ol each years vacancies. The respondents having
stated that quallfylng marks is 37% 1n'tha combined
marks of written exemination and interview cannot be.

{M.cvuob ,
Wwed¢ to say that the applicant was not selected because

(29

he failed in the interview. Since no qualifying marks fa

in the interview per se haVebbeen fixed, the question

O
n

7. | - In the conspectus of facta and circumstances
we allow the application, set aside theApanel dated |
23.4.1990‘at Annexure.A,7 and direct tﬁé; the responéénta
to prepare year-wise separate panels for year-wise |
vacancies arising between 1.4.84 and 31.3.89. For
: Whweh

precaring yaar-mise nanels only those vacancies»arose
during that yéar should be taken into account, ogiy those
candidatesyagre eligible éZ&g%g?a during that year
should be considered and the confidential reports'sub_A
sequent to that year should not be taken into account,
The marks in the written test and the'lnterv1ew of the

. on b bl g
candidates, however, should not be altered but_the
qualifying marks shauld be taken as 50 per cent of the
totai of marks obtained in the ihter&iew ané the written
test, Those candidtes who have already been selected, |
trained and promoted, however, shoulé be allowed to con-

tinue till the annual panels are available on the above

. (e T
lines and such of those who was not incluced in any of
. A

00..7

failure in t he interview does not arise, Co
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the panels shoulé either be reverted to give place to
empanelled officials or allowed to continue on an adhoc
basis if necessary.) There will be noO order as toO costs.
PV 2
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