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JUDGEMENT 

Sb NV Kr'ishnan A. N 

The applicant is a Traff'ic Porter in the Southern Railway, 

Trivandr'um under Respondents 2 & 3. His claim is that he is entitled 

to be considered for promotion from Group D to GroupC against the 

331/3 per cent promotion, quota in the Traffic & Commercial Department. 

The respondents issued 	Annexure VI notice regarding filling up 

of the Group C 'vacancies for the period from 1.4.64 to' 31.3.69 by 

holdin a test followed by an interview. The applicant had passed 

in the written test ani he was called for the interview. He was, 

however, not selected as will be seen from the Annexure VIII 

proceedings dated 23.4.7.90 giving a list of 36 persons who have 

been selected 'and placed on the provisional panel for the post of 
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TE/TNa. 

2 	 The applicant/aggrieved by the Annexure UI notice 

and Annexure Ulil proceedings on various grounds like 

malaf'ide in selection, improper asses.srnents., etc. He. 

has, therefore, filed this application seeking the following 

reliefs 

1 i) call for the entire records including the 
the tabulation sheet of the Selection Board. 

Set aside order. Nb.U/P 531/III/V0/III dated 
23.4.90 and Annexure VI in so far as it 
includes catering also in the [ommercial 
department. 

Issue necessary directions to the respondents 
to include the applicant also in the panel 
for promotion to the post of TC/TNC and to 
promote him to class III post for which he 
may sent for training aiso. 

3 	 The respondents have filed a reply denying 

the allegations made and have contended that as the 

applicant had already appeared in the examination and 

has failed, he cannot n6w challenge the selection. 

They have also urged that the selection has been done 

in accordance with law by holding a written test 

followed by an interview. The applicant and 51 others 

passed in the written examination. They were interviewed. 

The applicant failed in the viva voce test held on 27.3.90 

and 28.3.90. 36 employees were declared selected 

against the 37 vacancies (Annexure VIII) one of which 

has been kept reserved for a Scheduled Tribe candidate. 

It is also stated that as the applicant failed in the 

viva voce test, he could not be empanelled. 34 candidates 

in the panel (Annexure VIII) have been sent for initial 

/ 
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training at the Zonal Training School at Tiruchirapally 

from 7.5.90 and two more employees were directed to 

attend to such training from 4.6.90. 

4 	When the application came up for final hearing, 

the learned counsel of both the parties submitted that 

a similar matter (Oh 440/90) has already been disposed 

of by the judgment on 22.11.91 and that this application 

can also be disposed of on the basis of that judgment. 

5 	We have perused the judgment in Oh 440/90. That 

application was also filed by a person who was not selected, 

allegedly on the basis of the viva vOce test and therefore, 

his name was also not included in the flemorandum dated 

23.4.90 exhibited as Annexure VII in that Oh i.e., 

Annexure—Il in the present application. That application 

was allowed on two importait grounds: 

As the Respondents had stated that the 

qualifying mark is a otal of 371 marks in both written 

examination and interview, they cannot be heard to say 

that the applicant was not selected because he failed 

in the interview, because, admittedly, a separate 

qualifying mark for interview had not been fixed and 

therefore, failure therein does not arise. 

The selection was made against the total 

vacancies for the period from 1.4.84 to 31.3.89 taken 

together instead of considering selection for the vacancies 

of each year separately and has thus been \,i2tiated:., 
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In the circumstances, that application was disposed 

of with the following directions: 

"In the conspectus of facts and circumstances we 
• 	allow the application, set aside the panel dated 

23.4.90 at Annexure A7 and direct the respondents 
to prepare yearwise separate panel for yearuise 
vacancies arising between 1.4.84 and 31.3.89. For 
preparing yearwise panels only those vacancies which 

• 	arose during that year should be taken into account, 
only those candidates who were eligible during that 
year should be considered and the confidential 
reports subsequent to that year should not be taken 
into account. The marks in the written test and 
the interview of the candidates, however, should not 
be altered but as per rules the qualifying marks 
hould be taken as 50 per cent of the total of marks 
obtained in the interview and the written test. 
Those candidates who have already been selected, 
trained and promoted, however, should be allowed 
to continue till the annual panels are available on 
the above lines and such of those who are not 
included in any of the panels should either be reverte, 
to give place to empanelled officials or allowed 
to continue on an adhoc basis if necessary. There 
will be no order as to costs." 

6. 	As the impugned memorandum dated 23.4.90 has already 

been quashed in toto by the earlier judgement in CA 440/90, 

it is not necesáary to quash it again at the instance of the 

piesent applicahtr. We also dô.'nbt find it necessary to issue 

any further directions as to how the selection should 

thereafter be conducted because directions in this regard 

have also been given in that judgeiient. Therefore, for all 

practical purpose, the judgement in CA 440/90 indirectly gives 

the important reliefs sought by the applicant. In the 

circumstances, we find that whatever grievance the applicant 

had already stands remdied by the directions given in 

CA 440/90. NothinQ is left for adjudication now. Therefore, 

this application is closed. 

(N .0 ha rmad an) 
	

(N.V.K shnan) 
Judicial Member 	 Administrative Member 

p 
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JUDGEMENT V .  

(Pn'b1e Mr.S.P.Mukerji_Vice Chairman) 

V  

., 

:1 
• 	 V In this application catec. 31.5.90 fileo uer 

Section 19 of the 	Administratjve Tribunals Act the applicant 	L 
V  

who has been working as Lascar inthe  Trivandrum Division 

of 	Southern Railway has Challenged the selection proceed- i 

LV 
1fl 	relating to promotion. from Class IV to Class III post H- 

in the Operating and Coffimercial Departments in the promot- 

ion'quota vacancies, which occurdbetween 1.4.84 and 31.3.39 
• 	 . 	

V 

V 

and have prayed that,respondents be directed to hold . 	 V  

• 	 separate selections for vacancies arising in each of the • 

V 	 years during the aforesaid period. 	 . 

2. 	 The brief facts of the case are as follows. 
. 

The applicant is at present working as a Lascar in the 
V 	
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in Group 'D category. Promotion3tO Group.0 posts are 

on the basis of selection throLigh a written test and 

an interview weie considered necessary. The qualifying 

marks in the written and oral test are prescribed by 

the General Manager and the candidates are to be arranged 

in the order of seniority for annual vacancies. A minimum 

of 5 years of service in Class IV Railway service has 

been prescribed for promotion. This was subsequently 

reduced to three years. Ciubbing of vacancies of more 

than one year has also been codsidereO to be irregular. 

I 
by the Railway Board. (RailaYi 

I 3oards letter dated 

19.2.33 at AnnexLlre.A.2). The applicant submitted an 

application in response to the notice at Annexure A.3 

which was issued for selection to fill up the vacancies 

which occurd between 1.4.84 and 31.3.8k. 	appeared 

ii 	I 
in the written test on 3.3,90 and atterjiedI viva test 

on 23.3.90. Ithe interview, acordi 	t9the applicant, 

that charge erno .ssued against the discussion was around  

the applicant on 23.1.38 which result 	intminOr penalty 

of loss of increment for 12 months. In the list of 

selected candidates at Annexure.A.7 his name cia not 

find a p-lace. The aplicaflt has challenged the 5 electiofl 

on the ground that annual tests were not held for annual 

Vacancies. By ho-1ding , siflgle test for five years ' vacaflCieSs 

the applicant has been denied equality of opportunity by 

extending the field of eligibilitY. This has als9 

his being considered more than once if annual selections 

had been held. By clubbing the Vacancies, the record°f 

service was also considered by clubbing earlier and SUbr 

sequent vacancies in subsequent years. The respondents 

...3 



also did not prepare an aôøG integrated Seniority List 

• 	 of eligible candidates corning .  from different Seniority 

• 	 units. The applicant has also cha1lnged the holding 

of viva-voce test and prescribingthe qualifying marks 

for the same, He has also pointed out various discre-

pancies of candidates not invited to write the examinat- 
VAO 

ion being included in the list of those passed the written 

examination and substitution of answer papers. 

3. 	In the counter affjdat the respondents 1 to 3 

have stated that on the basis pf written test and viva-

vbce some panel was to be prepared but the same was not 

published as it was necessary to reassess the numbix of 

vacancies, The Tribunal when moved by some Candidates 

directed that the process of drawing of a panel based 

on the selection which was initiated in 1934 should be 

completed and those who had passed both in written and 

viva_voce!, est on the previous occasion, their n ames 

- I 	L 	 / 

could be thcLitded in the panel. In compliance with that 

order18 rsoñs were included in the panel- against 18 

vac ancies 1. and€he applicats therein.were declared to be 

successful and their nanes included in the panel. Sub-, 

sequently six more candidates challenged the selection on 

the ground of number of vacancies not 
,' 

tken into account, 

in O.A.K,590/88 but the application was rejected. Sub-

secruefltly against 37 vacancies of Train Clerks, Ticket 

Collectors and Commercial Clerks, applications were invited 

by the impugned notice dated 15.11.89 at Annexure.A.3 and 

written examination was held on different cates. N 1 4i~_  
A- 

employees inducing the applicant passed the written exarni-

nation. The applicant was called for viva-voce also but 

he failed in the 'viva test. Since the selection conducted 

H 

e 
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I • 
for the period ending 31.3.84 was questioned in O.A. 

235/87 the respondents could not initiate any action 

for fresh annual selection subsequently. When that 

- 	 j-'--. -- 	 -------,----- __..,.: 
O.A. was aisposea of on 	.b.t t.ne respunaens cu'i 

initiate action thereafter. The applicant should have 

questioned the legality of the examirtion before 

appearing in the written.test. Having appeared in 

the test he cannot challenge its legality. The res- 
wQ 

pondents have conceded that all those were eligible in 

1989 wereallowed to appear in the selection irrespective .. 

of the period in which the vacancies might have occud." 

They have also indicated that there was no necessity 

to publish any combined seniority List prior to select-

ion. They have also indicated that 50 marks have been 

all.ted to written test, 25 marks for interview and 

/25 marks for service records and $ qualifying marks of 

1137½rt of 75 for written and interview and an aggre-
If 

j
ate/oE 50 out of 100 have been fixed. They have 

//'expined that the two instances quoted by the applicant 

of Eand.idates being called for written test or for viva-

voc without their names being in tb list of such 

canidates by stating that their names were erroneously 

left out. They have denied substitution of answer 

papers. 

4. . . 	In the rejoinder the applicant has stated 

that the respondents's averment that he had failed in 

the viva is false because a pass in the written 

examination will qualify for empaflelment irrespective 

of the performance in viva. He has also stated ti-iat 

the cancidates from Catering Department who were not 

eligible were wrongly considered for promotion. l-

has also challenged the single panel prepared for 

vacancies. ariSiflg.OVer six years .s illegal and that 

. . . . S 

EF 
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the applicants acquiescence by appearing is not a licence 

for iricluding ineligible persons. 

5. 	We have heard the arguments of the learned 

counsel for both the parties. and gone through the docu-

mentS carefully. This tribunal has been consitently 

taking the view that prearation of a single panel by 

clubbing the vacancies is illegal as it makes persons 

who were ineligible for vacancies in an earlier year, 

an eligible for the same vacancy, if that vacancy is 

clubbed with those of the subsequent years. The Govern-

ment of India also have been issuing instructidns to 

the effect that where annual promotions could not be 

made for certain reasons, yearwise panel should be 

prepared against the vacancies arising in each year by 

considering those candidates who were eligible in each 

particular year. Clubbing of vacancies for a number of I 
years also distorts the assessment of confi66ntial re- / 

ports by bringing in reports of those years which were 

not available wFn the vacancies in a particular year 

arose or including confidential reports of earlier 

years which,would not have been relevant against vacancies 

of later years. The respondents, have admitted that 

"it was the single panelhat evidenced and showed that 

the selection was lurnpsum and there was, no separate 

selections." As a matter of fact there shOuld have been 

separate selections for each years vacancies. By the 

preparation of single panel the entire selection prOcess 

is vitiated. 

6. 	The argument that the applicant did not raise 

any objection to the notice which indicated that vacancies 

...6 
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of 5 years are being taken into account cannot be 

held against him. This is because one coulo still have 

concluded from the notice that even if the vacancies are 

clubbed together the selections could have been on the 

basis of each ye ar?s vacancies.  The respondents having 

stated that qualifying marks is 37½ in the combined 

marks of written 

to say that 

he failed in the 

in the interview 

of failure jnth 

examination and interview cannot be 

the applicant was not selected because 

interview. Since no qualifying marks 

per se have been fixed, the question 

interview does not arise. 

rn 

7 	 In the cOnspectuS of facts and circunstanCes 

we allow the application, set aside the panel dated 

23.4.1990 at Anflexure.A.7 and direct t1%t the respondents 

to prepare year-wise separate panels for year-wise 

vacancies arising between 1.4.84 and 31.3.89. For 

preparing year-'iSe panels only those vacancies arose 

during that year should be taken into account, only those 

whq 
candidateswére eligible 	bi during that year 

should be considered and the confidential repor.s sub-

sequent to that yer should not be taken into account. 

The marks in the Written test and the interview of the 
I).W1*UJ1U) 

candidates, however, should not be altered but the 

qualifying marks should be taken as 50 per cent of the 

total of marks obtained in the interview and the written 

test. Those candidtes who have already been seledted, 

trained and promoted, however, shou]d be allowed to con-

tinue till the annual panels are available on the above 

lines and such of those who was not induced in any of 

. . . . 7 
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the panels 5houló either be reverted to give place to 

empanelled officials or allowed to continue on an adhoc 

basis if necessary.h There will be no order as to costs. 
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