IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM

0.A. No. 367 - 199

DATE OF DECISION_3.Q- 4. 91

C.. Thulasi _ . Applicant g/

- Mr. K. Ravikumar , Advocate for the Applicant (}9/
Versus '

‘The Diirector General of Civil Respondent (s)
Aviation,ReKesPuran, New Delhi and others

Mr. N N ngunapalan, SCGSC  Advocate for the Respondent (s)

CORAM: , - ‘

The Hon'ble Mr.  N.” V. KRISHNAN, ADMINISTRATIVE MEMBER

*

The Hon’ble Mr. N. DHARMADAN, JURICIAL MEMBER

PN

Whether Reporters of local papers may be allowed to see the Judgement%
To be referred to the Reporter or not? '
Whether their Lordships wish to see the fair copy of the J_udgement?/“*D

To be circulated to all Benches of the Tribunal? Ky

. JUDGEMENT

MR. N. DHARMALAN, JUDICIAL MEMBER '

The grievarce of the applicant is that she was
not reinstated in service as Safaiwala after correctly
calculating her days of work pursuant to the directions

in the earlier judgment.

2. _The applicant in this ¢ase was interviewed by the
second respondent on 26.2.81 and appointed as Safaiwala
as per Annexure Ael'order dated 4.1-81. But heriéerVice
was terminated by Appendix~I déted 23.6.82 without
assigning any reason or complying with the statutory

requirements. Hence she filed 0.P. No. 6489/82 before

the High Court of Kerala for reinstatement in service

N
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as Safaiwala in the Airport. The saild Q.P. was heard“and
disposed by Annexure A-II judgment dated 21,10.82 Wwith the
following direction after finding that the applicant is
entitled to be treated as workm@n under the I.D:. Act, 1947:

... whether she was entitled to the benefits of
section 25F of the Industrial Disputes Act would
depend on the question whether she had one year's
continuousazservice, which in turn requires an
investigation as to whether she had worked for
240 days in the establishment during a period of
12 calender months preceeding the terminaticne
This is not a matter which can easily be determined
in proceedings under Art. 226 I, therefore, direct
the respondents to examine the petitioner's case
and pass appropriate orders, h&ving due regard
to the provisions of Chapter~VA of the Industrial
Disputes Act."”

3. | ,The»respondents' writ appeal f;led against the

judgment of the learﬁed»Single 3udge wés dismissed in limine.
3‘Afteﬁ the dismiésal éf the writ appeal when the aéplicant
approgched the reépondents with fepresentations for reinstate-
menﬁlin service she was not allowed to join duty and her.
representation was also not disposed of as directed by
Annekure A-IX judgment. The applicant again appfoached,the
High Court by fiiing C.P. 8613/84 againgﬁs‘Annexure A-III vhich
WBS S XIXX KK XXKXXKKAX > XX passed on 13.12.84 stating that the
applicant isﬂnot wofking in a regular capacity and hence she:
is not entitled‘to reinstétements This case was later
transferrgd to the Tribunal and disposed of as per Annexure
A-1IV judgment observing that the mandate given by the High
‘céurt in Annexufe Afz judgment had not been complied with
QS’directed therein. The observations in the judgment read
as’fOlldws:

"In view of the mandate given by the High Court of

Kerala in the judgment in OP NO. 6489/82 it behoved
. the second respondent to consider the case of the

applicant with respect to the provisions of
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Chapter V A of the Industrial Disputes Act. Since
that has not been done we are constrained to refer
the matter once again to the respondents for a

proper examination of the question in accordance with
the judgment of the High Courte. As the determination
of the question will have essentially to depend on
the actual number of days the a@pplicant had worked
under the second respondent, before disposing of the
matter the 2nd respondent shall afford an opportunity
to the applicant to make available the evidence

if any with her on this matter. Of course it is

open to the 2nd respondent to make use of the
available material with him also. After taking

into account the relevant material the 2nd
respondent will dispose of the matter expeditiously,
at any rate within a period of two months from the
date of receiptof a copy of this order."

4e. After:the'Annexure-TVjudgment the applicant submitted
that Annexure A-V representation. She scught for reinstate-
ment in the light of the direction of the Tribunal. This

' Appendix
was rejected as per Appendrx -II and/III taking the view

that she has not compléte; 24Q_days in a‘calender yeér
preceeding the date of termination. The applicant}is
challenging Appenéix—l to III in this case filed under
;éection 15 of.the.Administrative Tribunals' Act, 1985.

5. ' In the light of the pleadings and the contentions
raised by the applicant, thé(only question to be.qonsidered
is whether the applicént has put'in_240 daysiwitbip 12
calehder months before the teﬁmination Weeofe 23.6;82
(Annexure—l){

»6.‘ Immediately after the termination from the se:vice
when the épplicant approached the High Court of Kerala, the
court after éxamining the chtentibns found>tha£ the
applicant is a_workman coming under sectioﬁ 2 (s) of the

- I.D. Act, 1947. But the coart'diqused of the case after

directing the respondents to examine with reference to the



documents maintsined by them whéther the applicant has
‘worked for 240 days in the establishment during the period
of 12 calender months before the termlnation Weeefe 23. 5 82
‘80 as to decide the issue under the Provisionsof Chapter-vae
The'direction in ﬁhe judgment should have been complied
with by thé'reSpOndents by:calculatin§ éhe days of actual
enéagement of the applicant in .the establishﬁént. This

‘was not done as'éirected by the High Couft. Hence, the
»appliéant was forged to approaéh the High Court again for
the éecond times. [ When this caée was transferred and
received by the'Tribunal, we‘considered the matter and
foundvthat~the feSpondents had'ngt co@plied with the
directions in Anﬁexure A—II‘judémenﬁ. Hence, the case was
,digposed of‘withighe directipa to'cgmp}y withlthe_di;ection
W@iqh has‘be§n‘giVen by the High éourt. It appgars'that
‘even now théjrespondénts héve failed to discharge their
duty»as directed in the first judghent. From the ddcﬁments
Annexure R-; pr@d&céd along with the counter affidavit (same
statement was filed by the applicant also along with the
verified s£a£ement.dated‘2o.2.90) it is clear that the
apglicaﬁt has_put in 281,days for calculation and éompﬁt&tibn;
gnder sectibn:ZSgguin Qhapter VA of the I.H.AAct.“So it
is an admittgdéaéethat ﬁhe applicant has worked in the
establishment for 240_aays before her termination as per
vAnnexurefly 3ﬁt thevreSpOndentS did not appoint her as

Safaiwala because-of the following stttement in &ppendix-III:
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“She was found not fit person for appointment in a
Government of India office."

This finding has been rendered by the respondents
without giving the applicant an opportunity of being'héard
and"tﬁis»cannot stand in the way of respondents in implemen=-
tdng the directions in Annexure A-II and.&-éQ jgdgment
particularly'when‘the statement in R-1 about the days of
work rendered b§ the applicant had been accepted by the
respondents without any modification.

7;  Immediately after the first judgment if the
respondenps'had'verified annexure R-1 statement with reference
to office.reco#d$ and taken é.deciSipn in accd;dance with

| law they c?uld have‘évoided the deléy and the applicant

wouid‘hop hav§ bgen compelled:to apprcach the.éourt qr

‘fhis Tribunél.'-Howéver,,conSideringwthe,factslqnd_circum-
stances of the case, we‘are‘of,thé view that the applicant
is;entitled tovsucceed in the light of Annexure R-1 statement
aqﬁ.she is Fé'be feinstated}in service. The attempt of the
;earned couhsel'fo; the reSpondents to point out that the

: épplicant had ﬁo continuity in service and that»she had not
'cémpleted 240 days for getting the.benefit of the p;ovision
of the I;Df Act'faiiéd because, ¢« fhe statement EXte. R-l

is very c;eér on this‘aspecg ana the respondentsvhad’
accepted the s§me; fhe learned counsel for the respondents

further submitted that in view of the letter dated 13.12.85

Appendix:<ILIand the statement thereof that the applicant was
found not a fit person.; to be apgointed in Government service,

b
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»

she cannot be reinstated in service as directed in the

earlier judgments. According to him there was some report
about the applicant's character and antecedents and the Govte.
has decided that thé'applicant is not a fit person to be
ap@ointed in Govefnment service. First of all this is a
matter pertaining to the appointment of the applicant in a
regular vaéancy: secondly'thié aSpec£ should have been brought

to the notice of the Tribunal Wheh the second case filed by

the applicant was disposed. of by Annexure A-IV judgment. The

failure of the respondents to do so fesulted in a specific
direction which they are bound to cbmply with unless they
seek a review of Annexure A-IV judgment. No such review has

been filed. Even under the first judgment Annexure A-II

there is a direction that the applicant's actual days of

work had to be computed and she should be given the benefit

.of Chapter V=A. This was again reiterated in Annexure A-1V.

Under these circumstances, we are of the view that the

directions had not been complied with so far. Hence in our

view this application will have to be allowed with the

~ limited direction to the extent of taking the applicant

pack and reinstate her in the original post of Safaiwala
’ S o ' 4 _and we do so.
in which she was working while Annexure-I order was passed/

With regard to her further appointment to any new or regular
post, we make it clear that the respondents can consider her
appointment to a regular post'in accordance with law after

notifying to her the statement contd@ined in Annexure A-IIL.



Se Regarding the back wagss to be given to the
applicant as a consequencz Of her reinstatement aé
Safaiwala, we have examined the matter in detail and

‘ y None appeared on behalf of thegapplicant.
heard the learned counsel of respondents./ We have called
for the,RegisterS kept'in,the_office_of the respondents .
from 1981 onwards. The learned counsel for the respondents
lwas kind,enough tobproduce them for our perﬁsal. Iﬁ is
Seen fhat some of the juhiors like M/s. Thulasi,Sulochana

and Chellamma were given work continuously from 1981

onwards without any breake. If respondents had not passed

~ Annexure-I order which was not upheld in annexure A-II

judgment because of the finding that the applicant is a
' : _ k4 _entitled to protecticn thereof
workman coming. within the perview of I.3. Act,/the
applicant would have worked along with her juniors

mentioned above. Even after the directions in Annexure

A-II judgment the respondents did not comply with the

same without any further delay. Had they examined

Annexure R-1.statement pursuant to the direction in the

first judgment issued by the High Court and passed an

order in accordance with law, they could have come to the

conclusion that the applicant had put in 240 days of

work and she should have been reinstated as Safaiwala.

It is only because of the failure of the resgondents

to take a decision according to the law pursuant to the

‘direction of the first judgment that the applicant was

forced to approach the High Courtvand the Tribunal
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repeatedly. The default of the respoﬁdents resulited in loss

of earning days to the applicante She is entitled to be
compensated.‘ HDWeVer, the applicant too did not show
~ sufficient vigilance when‘the_Annexure-II judgment was not
complied within a reasonable time. VShchould have taken

some Steps fo; expediting decision by the respondentse

Instead she waited and filed another O.P. No. 8613/84. She |
did not challenge Appendix-III order before the High Court.
That waé done only after the casevwas transferred to the
Tribunalf. Under these circumstances, taking into consideration
the:long period of absence from work by the applicant and
'also her latches, we are satisfied that the interest of
Ajustice wiil be met if we direct the respondents to give her
20% Of'full,backvwages héd she been reinstated in service

from the date of her termination of service as directed by
théyHigh qurt in the first judgﬁent in time. In this view

of ﬁhevmatter, we direct the respéndents to calculate the

- wages wﬁich shouldvhéve been earned héd she been workéd_as
Safaiwala continuously from,the date of Annexure-~I termination
ordef till her aétual reinstatement with reference to her
juhiors who ﬁorked as Safaiwa@la continuously from the date

and pay her 20% of the total amount. This shall be done by —
the respondents within three monthsrfrom the date of receipt
of a copf.of this ofder.

9. In the result, the application is allowed to the

exten£ indicated above. There will be no order as to costse.

M%ﬂ%gng"éﬁ* R U%W'

(N. DHARMADAN)
JUDICIAL MEMBER (lg. Ve KRISEHNAN)
ADMINISTRATIVE MEMBER
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