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CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

Original Application No. 37 of 2005

C‘/Q.a.l??.%éd.‘?z, this the 30 day of May, 2007
COR A M:

HON'BLE MR. A.K. AGARWAL, VICE CHAIRMAN
HONBLE BR. KBS RAJAN, JUDICIAL MEMBER

M. Ravi Kumar,

S/o. K.P. Madhavan,

Technician Grade II/ Train Lighting,

(Electrical Department),

Southern Railway, Mangalore.

Residing at : Raiiway Quarters No.MH-1-D,

Railway Colony, Mangalore. Applicant.

(By Advocate Mr. TC Govindaswamy)
Vv.er s us

1. Union of India represented by
The General Manager,
Southern Railway,
Headquarters Office, Park Town P.O.,
CHENNAI: 3

2. The Senior Divisional Electrical Engineer,
Southern Railway, Palghat Division,
PALGHAT.

3. The Divisional Personnel Officer,
Southern Railway, Palghat Division,
PALGHAT.

4, Shri D.1. Mohammed Ismail,
Technician {Grade I}/Train Lighting,
(Electrical Department),
Southern Railway, Mangalore Railway Station,
MANGALOCRE. - ‘

5.  Shri C K Viswanathan Achari,
Technician (Grade I)/Train Lighting,
{Electrical Department),
Southern Railway, Mangalore Railway Station,
MANGALORE.

6.  The Divisional Railway Manager,
Southern Railway, Plaghat Division, '
PALGHAT. e Respondents.

{By Advocates Mrs. Sumathi Dandapani, Sr. with Ms,P.K, Nandini)



ORDER :
S RAJAN, JUDICIAL MEMBER

HON'BLE DR. KB

The applicant, a Téchniéian Gr. II, is aggrieved by his having
been superseded by the impugned Annexure AI order dated 21-01-
2003 when his juniors have been promoted to the grade of Technician
Gr. 1. His representation to the respondents vide Annexure A-2 letter
dated 25-01-2003 was replied to by the respondent, vide Annexure A-
3 order dated 05-02-2003 (also impugned), whereby the reason for
supersession, spelt out by them was that the applicant was not found

suitable for Tech. Gr. I/TL by the Committee.
2. Applicant has challenged the ahove said order stating as under:-

(@) The applicant's seniority in the grade of Tech. Grade II
{scale Rs 4,000 - 6,000) is at serial No. 67, while that of the
private 'respondénts 4 and 5 are, respectively, 68 and 75.
The next promotional post is Tech. Grade I (Pay Scale Rs
4,500 - 7,000) and the said post as per Recruitment Rules is
non-selection one. As such, provisions of Rule 214(a) and (b)
of I.R.E.M, reproduced below, would apply:-

214(a). Non selection posts will be filled by promotion
of the senior most suitable Railway Servant.
Suitability whether an individual or a group of Railway
Servants being determined by the authority
competent tc fill the posts on the basis of the record
of service and/or departmental tests, if necessary. A
senior Railway servant may be passed over only if
he/she has been declared unfit for holding the post in
question. '

{b) When, in filling of a non-selection post, a senior

Railway servant is passed over, the authority making

the promotion shalfi record briefly the reason for such
. sepersession.

e

(b) Despite the above provisions, neither there had been any
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declaration as to applicant's having been found unfit nor has
anv reason been aiven for supersession. In fact, there was

nothing to indica'te_that the applicant-'was ever considered at
all, o

3. Respondents have contested the 0.A, Accovrdﬁng to them, the-

applicant was proceeded against in a disciplinary proceedings, which
cuiminated in a penaityaf withhoiding of increment for a period of
seven years {non tecurﬂng) vide order dated 7" February,' 1996 and

on appeal, the period of seven vears of penaity' was reduced to one

year but the penaity. to have recurring effect, which was confirmed in -

- revision. The applicant had filed OA No. 63/98 which was decided by -

remitting the matter back to revisional authority for reconsideration
and as the revisional authority stuck to his gun, the applicant had filed
OA No. 161/2001 and the Tribunal by Annexure R-3(1) o_fder dated
18-0-2003 confirmed the'm‘odiﬁed the order of the appellate authority
e withhofdmg of oné increrﬁent for a period of one year‘with
recurring efféct te the extent that withholding of of one increment for
one vear wouﬁd not have the effect of postponing future increment.
‘The respondents ‘had taken up the matter before the Hon'ble High
Court in CWP No. 37475/03, which had granted interim stay of order
of the Tribunal. - | Dwiﬁg Jénuauy, 2003, the applitaht was considered
Afor‘promotion to the post of Technician Gr. I. However, as he was
undergoing penalty he was not found fit for promotion and hence he
was passed over and thosé found suitable were promoted, vide
impugned Annexure A 1 order. Quoting the (iecision in K.V.
Jankiraman (AiR 1990 SC 2010) 'the respondents have contended
‘that when an employee is visited with a’pena!ty, denial of promotion is

a necessary conseguence. The fact that the post is one of non

~ - o
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selection and the averments that the applicant is senior to the two
private respondents have not been denied by the respondents. There
was an allegation against the applicant that he had, without giVing any

reference to the court order etc., concealed this material information.

4, Applicant has filed the rejoinder and contended that the reason
afforded for not cohsidering the case of promotion of the applicant in
2003 was that the applicant was undergoing pénaity, In fact, the
penalty was effective from 01.09.1996 and expired in 1997 and thus,
the name of the appiicant should have been inciuded in Annexure A-1
in preference to his juniors and fhus the applicant is entitled to
consequential benefits. The applicant has also furnished a copy of the
judgment of the Hon'ble High Court of Kerala vide judgment dated 19"
May, 2005, dismissing the writ petition. Thus the appellate authority's
order witﬁ the modification as cited above alone existed.  The penalty
having been over by 01.09.1997, there was no reason in not

considering the applicant for promotion.

5. In their additional reply, the respondents have stated that in the
promotion order dated 19-05-2006, the applicant's name figures and

‘thus, the OA has become infructuous.

6. The private respondents No. 4 and 5, though served as early as
in July, 2005, have not chosen to file any reply or represented. Hence,

- they have been set ex parte.

7. Counsel for the applicant submitted that the OA has not become

infructuous just because the applicant got promoted w.e.f. May 2006.
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The High Court having dismissed the Writ Petition filed by the
respondents against the ofder of this Tribunal whereby the pena%ty is
only withholding of one increment for one year, .without cumuiative
effect, and thus since the currency of penaity was over by 31408—1997,
his promotion should be effective by ¢1-09—1987 or as and when his
juniors had heen promoted to Tech. Gr 1. As regards the so called
:'con'c:ealmeﬂt of fact‘, it was submitted that since no reason for
supersession had been given, the applicant had not reflected the other
facts in the main OA and once the respondents have given the reason,
he had furnished the full details in the rejoinder. Disclosure of these
facts would have certainly improved the case of the applicant as he had
been victorious inAthe OA and in the writ petition. Thus, non disclosure

cannot be stated to be concealment, to derive any benefit.

8. Counsel for the respondent submitted that the applicant has
since been promoted as Tech. Gr. I since May 2006, as the High Court's

judgment was delivered only in May 2005.

9 Arguments were heard and documents perused. The question is
what should be the date of promotion of_the applicant as Tech.
Grade-I - (a) from the date the juniors are p'fomoted i.e. 21-01-1997
or (b) from the date of expiry of penalty period i.e. 01-09-1997 or
(c) from the date the respondents have effected the promotion, i.e. 19-

05-2006.

10. The rule on the subject, as speit out in consolidated instructions
' dated 10-04-1989, as amended and OM dated in para 13 of the DOPT

O.M. No. 22011/8/87-Estt (D) dated 09-04-1996, isas under:-



"13.  Punishment no bar in assessing suitability for
promotion.  An officer whose increments have been
withheld, .... cannot be considered on that account to be
ineligible for promotion to the higher grade as the specific

penalty of withholding promotion has not been imposed
on him. The suitability of the officer for promotion should
be assessed by the DPC as and when occasions arise for
such assessment in assessing the suitability, the DPC will
take into account the circumstances leading fo the
imposition of penally and decide whether in the light of
the general service record of the officer and the fact of
the imposition of the penaity he shouid be considered
suitable for promotion. However, even where the DPC
considers that despite the penalty the officer is suitable
for promotion, the officer should not be actually promoted
during the currency of the penalty.”

11. In the aforesaid OM, an illustration has been given as

under:-
As an illustration, an officer is undergoing a penalty of
withholding of next increment for twec years which will
expire on 30-06-1992. The DPC which meets after the
imposition of the above penalty for considering promotion
during the Panel Year 1990 finds him fit for promotion in
spite of the penalty and piaces him as position No. 2 in the
panel for 1990. As the officer is undergoing penalty upto
30-.06.1992, he can be promoted cnly thereafter. But on
his promotion his pay and seniority in the higher post will
be fixed according to his position in the panel for 1990
from which he stands promoted. "

12.  In a subsequent memorandum giated 15" December, 2004, it
has been clarified that in the event of such promotion after the expiry
| of the currency, individual would have no claim for stepping up of his |
- pay at par with his juniors and that the eli‘gibiiity service in the
promotional grade for further promotion shall commence only from the
date of actual promotion and in no 'case/ it may be related, even

notionally, to the date of promotion of the junior in the panel.

13. While the above is the ruie as appiicable to ail the Government
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employees, in so far as Railways are concerned, which issue separate

orders, it is to be seen as to whether there has been any order on the

subject deviating from the above. Nothing as such, has been shown
on behalf of the respondents.

14. Inthe case of Union of India v. K. Krishnan, 1992 Supp (3)
SCC 50 . the facts are that the respondent therein was a postman
and he was successful in the examination conducted for promotion to
the post of Postal Assistant. However, before his promotion could be
effected, he was, in a disciplinary proceeding, punished by
withholding of increment in éalary for a period of one year and six
" months. As a fresuit of this penalty the decision to promote him was
.Vnot implemented. On his making an application before the Central
Administrative Tribunal for a direction to the authorities to promoté
him, following the decision in Parveen Kumar Aggarwal v. Indian
Council of Agricuftural Research and another unreported
judgment, the Tribunai allowed his prayer holding that he was entitled
to be promoted with effect from December 1, 1989 on the ground that
the denial of promotion to the respondent amounts to a second
punishment which is not permissible. This judgment was under appeal.
While the Apex Court Has held that the non promotion of the
respondent in the above case did not amount to second punishment,
at the same time held that the provisions of Rule 157 of the Post and
Telegraph Manual Volume III, inter alia providing that even where the
competent authority considers the candidate fit for promotion in spite
of punishment in a departmental proceeding, the promotion shall not
be given effect to only during the currency of the penalty and the

currency of penalty expiring on September 14, 1990, the respondent



therein may be promoted immediately thereafter with effect from

September 15, 1990, provided he was not otherwise disqualified for

.promotion by incurring some other disqualification.

15. In another case of Umion of Indiz v. B. Radhakrisfina,

(1987) 11 SCC 698 , by order dated 17-12-1985 passed in

~ departmental brocéedings penalty of withholding of increment for a

period of two years (current up to 28-2- 1988) was lmposed on the
resoondent In the meanwhile the DPC met and on the basis of the
recommendaticn of the DPC, the respondent was promoted as Senior
Accountant by order dated 11-11-1987 with effect from 1—4-\1981

Subsequently, by ordér dated 23-5-1994, the ‘said‘order was aﬁodifiad
and the promotion of the. respohdent was made effectivé from 1-3- |
1988, ie. 'om the date on which the penaity of w:i:hhoidmg of
mcrement ceased to operate. The respondent filed a petition (OA No.

1117 of 1994) before the Central AdmimstratsvelTnbunai Bangalore

: Bench and the said peht:on was aiiowed by the Trabunai Reference to

the case of Union of India v. K,' Krishnan (supra) was made and the

| Apex Court has held, "The order dated 11-11-1987 promoting the

| respondent as Senior Accountant with effect from 1-4-1982, on which

date the punishment of withholding of two ihcrements impoéed on the
respondent was opeiative, was, thérefore, not ‘conect and jt bas
rightly been rectl_’ﬁed and the promotioa has been granted with effect
from 1 -3—1988, i.e., the date on which the said punishment ceased to

operate.”

16. - Thus, the above decisions go to show that if an individual,

Vduring the currency of a penalty of withholding of increment, had
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been found suitable fdr p;romotien to a higher post, his promotion shall
be effective from the date of expiry of currency of pena!ty.- In the
| instant case, since the penalty had been over ‘by 31-08-1997, the
applicant's claim tovfu'rther pr‘omo’tioh after 01-09-1997, or from the
date his juniors had been promoted, is fuily justified. The respon.dents
'have issued promatipn orders (Annexure A-1) w.e...f. 21.01.2003 when
there w;:as no penaity under currency. But, bésed on the original
penaity order whereby the penaity wés to ‘subsist fdr a périod of seven
\ yéars from 01-09-1996, Which would expire on 31-08-2003, the DPC

did not recommend the promotion of the applicant vide para 8 of the

' ~ counter. The impugned order was passed while the case of the

4 applicant was pending before the CAT and the Tribuna! by its order
dated 18" February 2003 decided the said OA. Though there waé a
stay of ‘this order by' the Hon'ble High Court, according to the
~ applicant, the applicant was afforded the arrears of pay and
allowances, due to the reduction of périod of cu-rréncy of penalty from
seven to 'one vear. Of course, no review DPC Was conducted. The
Hon'ble High éou_rt having dismissed the Writ Petition, the respondents
ought to have conducted a review DPC and considered the case of the
applicant aﬁq since this is a non selection post, subject to rejection of
unfit, the applicant ought to have been promoted, against any one of
the eight vacancies in respect of which the impugned promotion order
- was passed. Instead, they have considered the case of the applicant
against a Vacancy that existed after the pronou néement of the order 6f
the Hon'ble High Court and issued the recent promotion order dated
19-05-2006, vide Annexure R3(5) added to the additvional Reply. In
other-words, though the applicant was victorious in reducing the period

of penalty from seven to one year, the respondents acted upon the
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original penalty order by delaying the promotion of the applicant by

more than seven years. The same is a clear mistake on the part of -

the respondents, and thus, the claim of the applicant is fully legal,

valid and justified.

17, Hence, the OCA is allowed. | Respohdents are directed to

conduct review DPC and if the appiican_tl had been found fit for
promotion to the post of Tech. Grade I (Pay scale Rs. 4,500 -
7,000/-), pass suitable ofders_accordingiy. In that event, promotion
of the applicant wouid however, be, notional from the date his juniors -
were promoted and actual from the date he enshouidered the higher
responsibilities lof Tech. Gr. 1. As there would be an increase in the
pay at the time when the applicant had been actually .prOmoted by
virtue of the same being preceded by notional promotién, the resultant
arrears of pay and allowance shall be paid to the applicant within a
period of three months from the date of cdmmunication of thfs order.
The applicant would be entitied tov count the period of notional
promotion ‘as q_uai_ifyingﬂ service for further promotion, as heid in the

case of Union of India vs K.B. Rajoria, (2000) 3 SCC 562.

18. No costs.

(Dated, the B0 May, 2007)

g
U Dr.KBS RAJAN A.K. AGARWAL
JUDICIAL MEMBER VICE CHAIRMAN

Cvrt. N




