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AV HARIDASAN, .JUDICIAL MEMBER

 Since common facts and question of law are involved in both
these applications, they are being considered and 'dispoksed'éf by this

common order. - \

2. The ap.blicénts in both these cases are- aggrie‘ved by the order
of the Post Master General, - Kochi, the tl'fird respondent in OA‘ 365/93
and the first respondent in OA 366/93, dated llth January, 1993 direc-
ting the cancellation. of the 'appointment of the applicants in Group
D posts after observing the procedure 'prescfibed under Rule 5 of the
Temporary Service Rulés (Anne'xure- I in bdth the cases) and the coﬁse—
QUential orders issued by the Assistant Superinten'dent of Post Offices,
Ernakulam (Annexure I, VIII(A), II(B) ar;d II(C) in OA A’3‘6v5/93 and
Annexurev II in OA 366/93) giving the aéplicants; 1n these cases notice
o.f. termination under Rulé 5 of the CCS "(Temporary-' Service) Rules,

1965.

3. The historical background which 1lead to the .issue of the
impugned orders and to the filing of these applications can be briefly

4

stated as. follows:

4. Applicaﬂts 1 to 4 -in OA 365/93 commenced their service as

casual mazdoors under the respondents on various dates. The first

M/ ' . contd.
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applicant- was first ‘engac_';ed -"on 10‘8 81, the second .appllcant
on 12.1;;83; the third appllcant on 8.8.83 and the fourth on
64 8. 84 : Whlle they were oontmuously workmg as casual rnazdoor,
they ﬁled "OA 469/89 praylng for a. d1rectlon to the respondents
'to regularise them ‘in service; - to gJ.ve them work and wages and
: not -to . terminate thelr serv1ces .except in accordance w1th the

prov151ons of Industrlal Dlsputes Act. " The Department m the

reply statement filed ‘in that case stated that regularlsatlon of

casual mazdoors in Group D posts 1s made on', the ba31s of thelr

that
senlorlty an‘d merlt towards a.vaJlable ‘vacanc1es, A‘m/uew of the

dlrectlons contamed in the Supreme Court Judgement, the Govern—
ment ~of - Indla had 1ssued' 1nstruct10ns regardmg regularlsatlon

of casual mazdoors an'd that the Case of.the applicants for regula—

r1satlon "was under. actlve conSJ.deratlon of the Department. on

the bas1s of the above statement, oA '469/89: was. dlsposed .of

w1th the followmg dlrectlonS°—

"In the conspectus of facts and cicumstanices we
close this application =~ with the direction to the
s respondents that the question of regularisation of
the services. of the applicants and payment of
.wages - for» the weekly off and natlonal ‘holidays
. should be considered . and de01ded within a period -
.of six months from the date of. communication of
this order. We make it clear that  if any scheme
“of regularising the casual workers is finalised '
in -accordance with the directions of ‘the Supreme’
‘Court or under any policy. decision, the applicants
~also should be con31dered under that scheme for -
: regularlsatlon. :

As the Department found 1t not feas1ble to 1mplement the direc—

tlons contained in the judgement w1th1n the t.1me stlpulated, they

fi‘l‘ed . MP 1016/90« for extens1on of t1me . to 1mp1ement the .

directions by three months. 1In that MP, the Department stated.

~"As per directions : contained - in " the above order,
the respondents/petitioners herein took up. the
-« ' proposal of creation for regularlsmg the services
of the applicant. . Final administrative clearance .
* for creation of the post: from the Directorate is
yet to be received. Due to ad_mmlstratlve exigen-
cies, ‘the. respondents are not in a position to
implement the order within a stipulated time."

g contd .
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This MP was disposed of with the following directions:-

M eeeees Accordlngly we allow the MP and grant a further
extension of time by three months from today with . the
direction that the date of regularisation of the original
applicants should take effect from the date of the pro-
 nouncement of judgement."
Thereafter, . the Senior Shperintendeht of Pest Offices, Ernakulam
Division,' issued memo dated -15.3.1991 (Annexure VI) stating that as
'bper orders contaihed in - the 'Post Master General's merﬁo No.ﬁ:ST/39—
1/88 dated 13.3.1991, all the four applicants selected for appointment
as Departmental Group D in- Emaku‘lam' Division, were allotted to the
units noted against each. Following the above ..order, the -Assistant
Superintendent of .Post Ofﬁces, -Ernaku'lamv Sub Division, Edappally,
_issued. an order datecj 15.3.1991 (Annexure VII) appointing applicants
1 to 3 in Group D postsin Cochin Foreign Post Office against newly
created posts. The ‘Senior Post Master, Ernakulam iseued order dated
16.3.1991 (Annexure VIII) appointing the 4th applicant as Gro_up D
at Emakulam  HPO with immediate effect again.st an exietihg -vacancy.
So, | the applicants in _OA 365/93 started performing their. duties as

Group D employees from the dates they were appointed. !

5. Applvi'cant»'in..OA 366/9:.3? Shri - KN Remakrishnan commehced his.
casual service under the }respondents in the year 1980. - He had aleo
approach»ed this ’i'ribuhal by filing OA 342/90 against denial of
employment. - and praying for regularisatioh. That application Was
disposed of with a direction to the respondents to coneider his case
for regularlsatlon and absorption' in service as part of the 1mplementa—-
tion of the scheme that the Department had - evolved in that behalf.
Finding that the appllcants ‘in’ OA 365/93 had been regularly appomted
1n _Greup D posts while Shri Ramakrishnan Qas not so appointed,‘ he
filed OA v993/9l for a deelaratio'n that'th‘e terlﬁination of his services -
with' effect from September, \1990 was null and veid and for a

direction -to the respondents to give him work and wages and to -

.regulariSe him in service in preference to his juniors. OA 993/91

.
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was finally disposed of by order dated 26;2.1992 directing -the respon-
dents to regularise the service of Shri Ram'akrishnan, 'the applicant
therein with effect from . the date of regularisation of Shri KM
Ayyappan, applicant No.4 in OA 365/93 within Va vperiod of ten days
from that date with' all consequential henet’its including fixation of
pay and s'eniority.. Thereafter, by'or_der dated 27.4.1992, the Senior
Superintendent of Post -Offices confferred ~on Shri Ramakrishnan
ternporary status with effectv from 16.3.91. Respondents ﬁled a
review application for review of the judgement in OA -993/91 on the
ground that J.mplementatmn of the order would create admlnlstratlve‘
problems _;nasmuch as Extra Departmental Agents have to be given
preference for appointment in Grou.p) D postsA over the casual labourers
according to recruitment rules. However, this review application
was dismissed. In a .c.ondempt petition CCP 34/92, the ,Trib.unal
directed. respondents ‘to implement the directions in the Judgement
in OA 993/91 w1th1n a period of six weeks from the date of that
order. In this background, the Senlor Superintendent _of Post Offices,
Ermakulam, issued an order dated .20.6.92 appointing .the _ applicant
in OA 366/93, Shri Ramakrishnan as a’ Group D employee in. Cochin
HPO. Consequentlal benefits mcludmg ﬁxatlon of pay and seniority
were also conferred on the app]_lcant w1th effect from 16.3.1991.

However, it ‘was also stated in the order - dated 20.8.1992 (Annexure
" VII) that the appomtment of Shr1 Ramakrlshnan would be subject to
review of regularlsatlon orders of Shri KN Ayyappan done in obedlence

of the judgement in OA 469/89.

6. . While the applicants 1n both these cases were thus " working
in Group D posts, the Post Master General, KOChl, in his proceedlngs
dated 11.1.1993 (Annexure I in both these cases) held that the
appointment of the applicant in OA 365/93 in Group -D post on a
regular basis was not in order. since by doing so, the provisions
of lthe statutory recruitment rules which provide for preference to,
be given to ED Agents in the matter of appointment to Group D posts

have been over looked. He h’eld that as the Tribunal had in OA 469/89

\/\\/ : contd.
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directed the respondents to consider the question of regularisation
of the applicant_s in that case and payment ofv wages for-. weekly off
and national ho].iday_s within a time frame in 'accordanc'e with the
- scheme’ .evolﬂved. in that regade the Departnient had erroneously-
appointed the applicants in that case in Group D posts' over-looking
_ the provisions of the' statutory recruitment rules. The applicant in
OA 366/93 had also to be appomted in Group D post with reference
.to the date on which the 4th applicant in OA 365/93 was regularly
appointed. 1h» obedlence to the directions contained in the judgement‘
1n 0A 993/9l~ As appllcations fn.led by persons similarly situated |
- as the applicant in OA 366/93 for smular reliefs are pending, the
Post Master G'eneral felt that if all these persons are to be regularly
appointed, that "would ‘cause. an ahomalous situation  for appointments
made to ‘Group D'posts again_st'the« proyisions ot the ststutory recruit- -
ment‘ niles .will be highly detrimental to the interest of ED .Agents |
a‘waiting. their chances for ap[oointment to Group D posts. Therefore,
the Post Master Geheral, held that it rw'as necesssryb to retrieve the
steps and to cancel the irregtilar appointments of .t'he applicants in
these.' two cases in Group D posts and directed the concemed
appointing authorities ‘to' takei immediate action for cance]J_ig the
appointments of the applicants by observing the procedure prescribed
under Rule 5 of the CCS (Temporary Serv1ce) Rules. It was pursuant
to this direction that the impugned orders at Annexure II, II(A),
II(B) and II(C) in OAA‘ 365/93 and Annexure II in OA 366/93 were
issued informino the applicants ‘that their services would be ‘
terminated with effect from the date of'_expiry of a’ period of one
month from the date of service of the notices issued under Sub Rule
(i) of Rule 5 .of the. CCS('Temporary Service) Rules,  1965. 1t is
cha]_lengingl these xmpuges 'rders that the applicants'_have_filed these

applications.

7. - Applicants in OA 365/93 have prayed not only for quashing
the impugned orders, but- also to ante—dat'ing' their service in G'roup
'D to 4.6.92, the date of judgement in OA 469/89 with all consequential

benefits and also for a direction to consider disbursement of wages

(\,\/ : contd.
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for weekly.‘ off and national holidays during the period they Worked
prior to September, 1988. The applicant in OA 366/93 has also
prayed for a declaration that ne is entitled to be _regularised with
e‘ffect from the ‘date of regularisation of his Jjunior, i.e. 4_.6.90 with
a]_i oconsequential benefits apart from quashincj Annexure I & II. In
both -these applications, ‘applican'ts have alleged that the .Post Master
.General 'b'does", not have the statutory authority to review appointments
and that the case of the respondents reflected in Annexure I in both
these cases, that the appointments .of the applicants were made by '
a mis_take, is. baseless. They have alleged that. as the appointments
of the applicants in. OA 365/93 were made strictly in compiiance with
the undertaking by the respondents 1n MP 1016/90 and in terms of
the order passed by the Tribunal in that MP, it is not open for the
respondents now to retrieve-' that step which iaccording to the
applicants would amount to contempt of Court. ~Tne applicant in 6A
, 366/93 has alleged tha’t-'since the appointment of the applicant was -
‘made in terms 'vof the directions contained in the judgement in OA
993/91, respondents ’.have no right either to cancel that appointment

or to terminate his services.

8. The respon_den.ts in OA 365/93 have . filed 'a'reply statement.

The material contentions raised are as follows:

9. While this Tribunal had in its judgement in OA 469/89 directed
the 'respondents to consider the question of regularisation of the
services.of the applicants and payrr?ent of wages for weekly off and
national holidays and decide within a period of six months and that
if any scheme for regularisation of the' casual mazdoors be finalised
vin accordance with the directions -of the Supreme Court or under any
policy decision, the applicants should also. be considered under that
scheme for regularisation. While implemeriting the above directions,
respondents committed a serious mistake of overlooking the -provisions
in tne statutory . recruitment rules which provide for preference to

¢
ED Agents over casual mazdoors in the matter of ap“pointment to Group

y
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’ 'D ‘posts. Accordmg to the scheme for grant of temporary status and

regularlsat_lon of casual mazdoors »(Annexure RZ—A) grant of temporary

status does not automatlca]_ly confer a. r1ght of regular absorptlon.

v

It ‘-has also been’ spec1f1ca]_1y stated in the -scheme . that _regular

appointment to 'GroupD‘ posts"wouldv be .made'.in accordance with vthe_'

l'-recnntment rules - accordmg to whlch ED Agents are a. preferent1al

category for appomtment. Smce -an error was oommltted in appomt.mg
the appllcant 1n ‘OA 366/93 overlookmg the prov1smns of the recrult—.

"~ ment ‘rules and ‘as the respondents had no - other altematlve but to-

.appomt the appllcant in  OA 366/93 in obedlence to the d1rectlons

in' the judgement in OA - 469/89, the Post Master General has- no - other

'alternatlve but to set rlght the mlstake commltted by d1rect:mg-_.

Acance]_latlon of the 1rregular appomtment observmg the formalltles

) prescrlbed under Rule 5 of the CCS (Temporary Serv1ce) Rules. . Since

the ,1mpugned orders in 'theSe cases- have been : 1ssued bonaﬁde- for

'rectlflcatlon of a. mlstake commltted in the mterest of serv1ce and".

.

admlmstratlon, the appllcants do not . have a genume grlevance. It

is settled -in law that admlnlstratlon has got the rlght to rectlfy

- its. mlstake and for domg S0, 1t is’ not necessary to glve not1ce to

would .

‘the affected persons since nobody /acquire - any right on -the basis_"

of “an order ) paSSed ,'b_y a ‘mistake. -The. respon,de'nts—'Departm‘ent' pray

that the-. application"whi'Ch is devoid of mer.it's'-may be: dis'miss‘ed_.

e le. .- The respondents have in . a M P in OA 366/93 sought perm1ss1on

to - adopt the contentlons raised in OA 365/93 in th1s case- and to treat

the reply statement thereln as reply statement in thlS case also.

_ ll...' Respondents 6 to 9 in OA 365/93,, who are ED Agents, have

flled a reply statement contendmg that the appllcants are not entltled

to: the rellefs prayed for in the appllcatlon and that if the rehefs"

are granted to them, they would - be" adversely affected

" ...L'.-'.v

“12. We - hav_e carefully  gone through the -pleadings and  documents

and have -also- _h_eard :the arguments‘ of .the Aco‘u,nsel" for the partie_s .

in these cases. The main thrust of the argument of the learned

‘contd.
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. counsel 'for" the: ,respondents’—ljepartment ‘justifyi-ng the -im.pugned' orders'\

in these cases 1s that the orders appomtmg the appllcants 'in Group

. D post on regular ba51s havmg been 1ssued by a: m1stake overlooklng_ ‘

. the statutory recrultment rules, the ' admlnlstratlon - is . justified Jin

g}rect1fy1ng that mlstake by 1ssu1ng the 1mpugned -orders." Learne'd'v '

'counsel for the. appllcats on the other hand argued that 1t cannot,
',-be said that the appomtment of the appllcants in elther of these
-two cases as regular Group D employees was erroneous in any way
because accordlng to varlous 1nstructlons 1ssued by the Government
'of IndJ.a, casual labourers havmg put in a- number of years of serv1ce
are: entltled to regularlsatlon. The counsel further argued that in -
OA 365/93, the respondents are estopped from contendlng that the
appomtment of the apphcants was. made by a mlstake because it ‘was
| on the ba51s of the1r spec1f1c undertaklng in the: MP 1016/90 that‘
adm1n1strat1ve clearance for . creat_lon ~of posts for regularlslng the-
appllcants'w‘a's\- »pendlng, that the Tr1bunal was pleased to grant them
extensmn of t1me by three months w1th a spec1f1c dlrectlon that the
Adate of regularlsatlon of the appllcants should take effect ‘from the
, date of . pronouncement of the judgement. It is further -argued that
1f“ R th1s | undertaklng and - the dlrectlons'contamed m the order in
MP 1016/90 were not complled w1th s 1t would have been open for
the appllcants to move. the Trlbunal for tak1ng action against the'
. .respondents under Contempt of Court Act. : NOw 'that the undertak-:mg
'has been honoured by the respondents by appomtmg the app]_lcants,
. in regular GroupD posts, the . counsel argued that - to retrleve that
step would amount to . rev1ew of the. dlrectlons of the Trlbunal by

v' *

. the respondents. } The counsel further' argued that as’ far as .

,appomtment of the appllcant in OA 366/93 1s concerned, ‘a speciflc
" dlrectlon in the judgem-ent ‘in OA 993/91 was glven .to regularise. the
. serv1ces of the appllcant thereln w1th effect from the date of appomt—.
4ment of Shr1 Ayyappan, the 4th appllcant 1n OA 365/93 in Group D
‘post and, therefore, cancellatlon .ofthat . appomtment would amount to
'a review and cance]lat.lon of the dlrectlons contalned in the judgement

-by a party to the judgement. In such a ‘31tuatlon, the ‘learned

o B
counsel for. the _appllcant 'argued that - without taking leave of Court

(\/ : o ‘ - l‘- ’ contd'. -
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of at least without giving an opportunity to the applicant to show
. _ respondents -
cause against such. action, -the~. /,° cannot AJustifiably cancel the

appointment of the applicant.

13. Reéardi’ng the contention raised by " the applicants that the
Post Master General has no auth'ority to review the appointment and
direct Cance]lation of fhe appointment, no definite plea is téken by
‘the re%pondeﬁts. Lea_rnéd _counsel for the ‘respondents did n.ot also
touch this point at all. - The appointment of the applicants in OA
365/93 in Group D posts was made on the_ basis of the order of the
Post Master Generai. Whether 1t is op‘en fox;‘ thé succeséor. in office
of Post Master General to review that order and direct cancellation
of the. éppoin'tment is a debatable point. Further, in tﬁe light of
the definite .dire’ction contained ih _tﬁe ordér of tﬁe Tribux;xal in MP
1016/§O that the regularisation of the applicants in OA 469/89 should :
take effect 'fr.om. the date of pronouncement of the judgemént in that
case, having appointed. the applicants in Group D pésts, . whether it
is open for the successor in . office to -direct canée].latioh thereof for
any reason is also another question which requires to be debated.
Similarly, since the direction coﬁtained iﬁ ijudg:ement in OA 469/89
is .to appoint t;.he applica.nti in that case, whé' is the applicant in
OA 366/93 with effect from the date on which Shri Ayyappan, the
4th applicant - iﬁ OA 365/93 was appointed, hiaving made suéh an
appointment pursuant to the above direction, whether it is open for
a successor in office of the Post M‘asterA General to unilaterally decide
t‘h‘at thé appointmenté were erroneoué and to give a direction j:o- cancel
the appoinﬁrﬁent is in order, 1s also anotﬁer question. Though the -
administrat';ive authority should have the liberty ~to rectify its own
mistaké s an'd whilé doing so, the p_riﬁciples of .natural just;ice do
not éom‘e into operation, when the question' whether an earlier act
suffers from a"'mistake or not is nbt free from doubt, we are of the
view that it ‘is necessary inthe .intj,erest of justice to give the affected
parties an opportunity to show cause. Admittedly, in these two cases

before issuing the impugned orders of termination of services of the

/-

' “A/ N c.:o_ntd .
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applicants, no such opportunities have been given to the affected

persons, i.e. the applicants. Further, in Annexure I order in both

these cases,. the direction given to the appointing authorities is

to cancel the appointment of the applicants by observing the forma-

lities prescribed in Sub "Rule (1) of Rule 5 of CCS (Temporafy
Service) Rules. This Rule.enables the éppointing authority to termi-
nate the sefvices of a temporary employee. " But this' provision is
not. intended for the purpose of .enabling the appointing authority to
cancel the appointment. Therefore, we are of the deﬁnite‘ opinion
that the orders. ,.impugﬁed 1n this case suffer from violation of

principles of natural justiée.

14. The respondents 6 to 9 who are ED Agents who 'cléim to be
adveréely affected by the appointment of the applic_ants in Group
D posts have no role to play in this case. In these two cases, the
applicants are challenging the orders .by which their services were
th réatened to be terrr)inated. The $ole .vquest'ion for consideration
" in these cases are -whether the termination of the servicés of the
applicants is justified. . Respondents 6 to 9 in OA 365/93 cannot have
any say in the matter. Apart from seeking cancellation of impugned
orders, applicants. in these cases have also prayed for ante-dating

their appointment in Group D . posts. The applicants in OA 365/.93

have also prayed for a. direction to the respondents to give them

some monetary béneﬁts. Regarding the monetary benefits such as
paid hbiidays, respondents -have in their reply statement stated that
the matter is under consideration. } Asl far as ante—dating_ of the
appointment in Group D post is concerned, we are of the view that
this is an entirely - different relief which cannot be clubbed with

the main relief claimed by the applicants.

15. In the result, in view of what is stated in the foregoincj para-

graphs, 'we allow these two applications in part, quash the impugned

i

' ) \
orders Amnexure I, II, II(A), II(B) and II (C) in OA 365/93 ‘and -

Annexure I & II in OA 366/93.  Regarding - payment of paid weekly

off and  national .holidays élaimed by~ the applicants in OA 365/93,

_ MJ _ contd.
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as the 'respondents have stated that the matter is under consideration,
the respondents are directed to take a decision and to communicate

the same to the applicants therein within a ﬁeriod of “three months

‘from the date of receipt of this order. If for any reason, the

respondents consider it necessary either to cancel the appointment

s

of the applicants in Group D posts or to terminate their services,

they can take action in that behalf only - after giving the applicants

an opportunity to show cause against such action.

+

16. There is no order as to costs.
A

J/
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