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Whether Reporters of local papers may be aI!owed to see the Judgement? Ub
To be referred to the Reporter or not ?

Whether their Lordships wish to see
To be circulated to all Benches of the Tribunal ? pQ

twg fair copy of the Judgement ? VY

JUDGEMENT

R.Rangarajan, AM

The aﬁplicénts, 5 in number, are approaching this

" Tribunal for the third time seeking relief for appointments

as Tabulatofs (Cbmpilars) under the sscond respondent.

The facts of the case are as follows:

2. - All the five applicants were employed as Tabulators

(Compilers) durimg the 1981 Census Operations and they were
discharged after the above said enumeration work was over
and the; vare treét;d as "Discharged Government Employees”.
The apblicants say that they'aré entitled to Priority-III
for re-employment against Central Government vacancies. Thay
confand that no steps waere taken to confsr on them any

priority in recruiting them against Central Government

vacancies. In the 1991 Csnsus Operatiops also an attempt
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wvas made by the resbondents to ignore retrenched census
employees of 1981 census operations., When they voiced their
protest, an interview was held on 6,3,91 but they uwere not
selected. Their contention is that under Priority-III,
50% of the vacancies ought to have been reserved for them.
In respect of the Regional Office at Cannanore there were 200
vacancies nearly and there were only 70 retrenched employees
who eould have been sasily accommodated against the
Priority~III. Instead, only 10 were appointed and the rest
were left out by filling the vacancies arbitrarily by the
respondents from non-priority category.
3. The applicants approached this Tribunal in OA 486/91
in respect of applicants 1 to 3 and OA 804/91 in respsct of
applicants 4 and 5, By order dated 9.8,91 this Tribunal
hoax peseadxoadenx directed, the respondents to reserve
vacancies for priority categories as directed in the Govt.
of India circular and consider afresh the claim of the
applicants in that OA along with other similarly placed
persons if they are otherwise eligible for selection and
‘appeinf the applicants in accordance with law if selected.
The respondents did not comply with the ordesr passed as
per Annexure-1 judgement and'instead made attempts to avoid
the implementation of this direction by filing a clarificatory
petitioh on the ground that this order is unworkable. This
clarification application was dismissed. Further, the
respondents were repor ted to have informed the applicants
that their case cannot be considered for appointment since
they are ovai aged. A copy of the letter issued to Smt.
K.P.Anuradha is at Amnexurs-2, UWhen the contents of the
Annexure-2 were brought to the notice of the Tribunal in

the contempt matter, the Tribunal, vide their interim order
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dated 16th January 1992 hes maintained that the contention
of the respondents in rejecting the case‘of the. applicants
as over eged does not ~seem to be ,conslstent'[ﬁ;:: etand |
earlier taken by the reSpondents and hence held that the o
over age :sheuld not QB ta b%ﬁ to de"Y* the retrenched
employees"appointmenta xxxx»if they are otheruise elxgibla.

When the Annexure-1 Judgement was not 1mplemented the

applicants moved a contempt petition and it was considered
learned»

on 13 2,92 When:.t was - submitted by theépounsel appearing.

for the respondents that a reconsideratien of the matter

'~ was done by the respondante as directed in the Annexure-1

Judgement end that consequent on reconsideratien the
applicants have been Pound to be ineligible for appointment.
The respondents alsc preduced a note dated 15.12.91 in uhlch
the reconsideration of the case of the applicants has been

done in terms of Annexure-1 jddgement and after the reconsi-

‘deration they rejected the claims of .the petitioners for

recruiting them as compilers in the Regienel Tabulation

- . Office. A copy of the note dated 15 12,91 is at Annexure-4,

_ 4, The reasons etated in the Note at Annexure-4 for

rejection of the epplicante~for«recruitment‘after having
revieted their cesee are as follows: |

o i) Smt. V.Vljeyeléksnmi.

“She is found insligible as she is finacially sound
and ie~not'1n direineed'of aejebﬂuﬁiEh'critetion is one of
the principles for seleatien.» Her case was also rejected
on the geound that lt le difficult to train her for the post

éeﬂtneTtabulgtienumcrkutezneaning completion and the centraet

_appointmént will be terminated on 28.2.92,

£1) Smt. K.Bhargavi.

-

Her case has besen rejeeted as’ she was not qualified.
As she has a ybunﬁ(child and her husband is also emplayed,

she {s not in direr need of a job, She uas also considerad

>
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unfit because of the difficulty to train her afresh at
the final stage of tabulation.

iii) Smt. K.P.Anuradha

She is not a graduate. Her busband is wealthy enough
being a wholesale dealer and she applies only just Foi passing
her time, rather than doing the work sincerely and efficiently
Because of her Family-positiom she is not im need of a job,
Her case has aléo been rejected because of the fact that
she is over 40 years old and hence she cannot apply her
mind to the intricacies of census concepts and timely
completion of tabulaﬁion.

iv) Shri P,.Sudhakaran

He is having an alternate employment and if he
looses his present job it will affect adversely his career
as the Regional Tabulationkoffice will be Qound,up shortly.
It is also indicated that as the post is temporary he will
try to continue his private job also which will create
unnecessary problems to the department.

v) Shri M.Sreedharan

'He is an agriculturist and he has seldom done any
"work of this nature. As he has not done any job for a long
time his reflexes in sitting in office from 9,00 Am till
5,30 PM will be rather difficult and his employment will b;
a burden for the .department. As census is a time-bound
programme no risk can be taken by emﬁloying him,

In the result, all the above cases wers sympatheti-
cally considered as per the Note but all of them wers found
to be ineligible for appointment in the Censis Department. "
Se The applicants further state that in the counter
affidavit filed in the original application the respondents
have submitted that the sslection was done after following

the prescribed criteria, namely, qualification, experience
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and performance in the 1981 Cenéus, personality and
smartness in doing the job, but while rejecting their cases,
as per Annexure-4 Note, none of these criteria were |
followed and extraneous consideration played an important
role in rejecting their claim for appointment. They.contend
that the reason given in the note is not at all valid and
is not borme by facts, They further aver that the
rejection of the claims of the applimnts was to continue
those who were selected earlier who are relatives or
close to the respondents whose services the respondents
did not like to terminate. |
6. Under the above circumstances the applicants have
approached this Tribunal under section 19 of theAdministra-
tive Tribunals Act, 1985 seeking the following reliefs:-

1(1) To set aside Annexure A2 and Annexure-4 Note
n  of the 2nd respondent. C :

(2) To declare that the applicants are entitled
to arid ought to have been appointed as

tabulators/compilers for the 1991 census
, operations under the 2nd respondent,

(3) To direct the respondents to appoint the
applicants as compilers under the second
respondent and to further direct that such
appointment shall be deemed to have bsen
with effect from the commencement of the
census operations with all monetary and

" other benefits accruing from the said date.

- o~

(4) Or in the altermative to 2 above, to direct
the respondsnts to grant to the applicants
all benefits financial and otheruise as if they
had been selected and appointed as compilers
on the commencement of the 1991 census ope-
rations," :

7. The respondents in their reply statement have
denied the malafide intention on their part in rejecting
their cases for appointment.' They stated that they
considered the claims of the applicants in terms of

. Annexure-1 judgement and disposed it off after due
verificadion of facts. They further submit that the

appointments made during 1990-91 were on contract basis and
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not similar to tha 1981 ceneos{' The conceeeion'givenlin
.,1981 census is not applicable to the appointments'made
on contract baexe in 1991, . 1t is averred by the respondents
ithet the applicants have no legal claim for any pesta
created temporarily which are te be filled up on contract
basis. They further submit that the eelection ‘of the
candidates under Priority-I11 basis is to be done by the
Employment Exchange while sponsoring the candidates and
,'hence the respondents oannot be held responsible  for not -
sponsoring their cases by the Employment Exchange.‘ If eny
lacuna in thie.cespecbqgfﬁeen committed it is the
responsibility of’ the Employment Exchange uhile sponeorlng
the candldates and not of the Directorate. In vieuw of tha
abow submission the respondents had requested for reconei—'
deration of the eerlier ordets of this Tribunal and
its modification. They.futther aver that the interviem
was done fairly and the cases of tneﬂapplicante were
gejectad on the basis of the lnformation'gathered.from the
{ndividuals at the time of intervieu;_ |
8. " The. reapondents etated that the ceneus work i s a |
ghort time bound uork and the oandidatos are selected on
the basis of eome prinoiple ehich had already been brought
‘to the notice oF the'Tribunal. The discfetionary powsr ’
of the'selection of persons Foc'enort term‘duretione is
valid and cannot be eutjected to scrutiny. As thoueands
of candldates appear For selection, the Selection Commlttee
- on the beeis of the prescribed norme select the oandidates
based on their performance ln the intervieu or in terme
of the aesessmenta made by the officers who interv19ued
them. Thay further aver that there were no melpractioe
involved in eelecting the candidates and also if rejectlng

the oleims of the applicants.
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9. "Buring the hearing the lsarned counsel for the
respondents submitted that the census operation is in the
last leg and only residual work which are of technical
nature is being done with a skeleton staff and hence at this
juncture it will not bs feasible and advisable to appointl
.any more cagndidates. As the nature of the work is of highly
tachnicai»fh; applicants may not fit in the job requirémant
and hence their appointment is also not possible. 1In the
above circumstances the respondents stated that the appli-
cation is devoid of eny merit and hence prayed for dismissal
of the D.A,

10. In the rejoinder the applicants have contended

that 1t is incorrect to state that the concession given
under Priority-III category is not asailable in respect of
1991 census. They aver that an attempt has been made to
kespthe ‘applicants out .of service by raising ons frivolous
objection or the other so that persons now wrongfully given
employment who are the nominess of the officers of the depart-
ment are continued in service. They furéger state that the
Annexure-1 judgement having become final the respondents
tried to get out of the pressnt predicament by praying for
reconsideration.and modification of the Annexurs-1 judgement,
They further aver that the appointing authority is fully
competent to consider the cases on priority baseis a:'d the
averment of the respondents that the sponsoring of the
candidates as per priority is the respondibility of the
Employﬁent Exchange is not correct,

1. We have heard the learned counsel on both sides

and perused the records carefully, As indicated earlier
this is the thimd time that the applicants are approaching
this Tribunal for justice. The first time when they
approached this Tribunal by filing OA 486/91, judgement was

-
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delivered on 9,8,91 directing the respondents to reserve
vacancies for priority categories as directed in the
Government of India circulars and to consider the claim
of the applicants in that OA along with similarly placead
persons i{f they are otheruise eligible for appointment
and appoint them in accordance with law if sélacted.
The respondents had taken no initiative to comply!. . with
the aders of this Tribunal, However, they have delayed
the implementation of the judgement for one pretext or the
other., 1Initially they mjected the application of those
who are above 35 years. By an interim order of this
Tribunal dated 16,1.92 the age qualification was clarified.
However, when a clarificatory petition was moved by the
respondents with a view to further delay the compliance
of the directives of the Tribunal, it was rightly sejected.
When the contempt petition was moved the respondents
hastily $ssued a note dateq 15.12.91 showing the conside-
ration of the candidates 1%'zﬁ§§‘on as per the directions
in the Ann,1 judgemsnt but in all the cases they have
rejected the applicants’ claim for appointment. The
present OA has been filed seeking relief to set aside the
Annexure-2 and Anms xure-4 Note of the 2nd respondent,
12, In the judgement in OA 486/91 it has been held that
the concession No.2 has no time limit and this concession
renders the ex~-census employees eligible to apply for
recruitment to vacancies advertised by uarious recruiting
authorities without having to be sponsored by the Employment
Exchage. The relevant portion of this concession No2 is

reproduced beiou:

"(i1) In order to facilitate the absorption of
thess retresnched census employees, it has also
been decided that such of them as had been
initially recruited through employment
exchange and had put in not less than 6 monthe

«s.cONntd,

h-
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of continuous service and were retrenched due

to reduction in establishment will also be

eligible to apply for recruitmsnt to vacancias

advertised by various recruitment authaities

without their having to be sponsored through

the respective employment exchanges even though

they might not have got themselves registered

with the employment exchanges for the purpose

of aviling of concession of high priority ,

(Priority III) in the submission rosters of these

employment exchanges," . ’
The respondents could have sasily implamented this conce-
ssion by appointing the applicants against various pos ts
when candidates were recruited'for tabulation purpos es when
the 1991 census operations started. As pointed out earlier
the respondents failed to take note of this concession and
employ them, Even when a direction was given to consider
their céses the respondents have not only delayed the
process of consideration as directed but also forced the
candidates to file a contempt petition after which only
the khm Annexure=~4 note dated 15.12.91 was issued to comply
with the direction of this Tribunal, The above would shou
that the respondents were only interested in rejecting
the case of the applicants. The reasons for rejecting the
applicants' claim for appointment has been given vide
péra 4 supra.
13. From the abovs it {s seen that the respondents. were
fiot very anxious to grant relief.toc them inspite of direction.

the Tribunal, ]

ftom/ As has been correctly pointed out by the applicants
that the five criteria mentioned which the respondents
admittedly accepted in their counter affidavit in OA 486/91
was given a go by and fresh considerations were taen
into account, 1In our opinion, economic viability, the agse
or wvhether the appliéant is employed elseuvhere or not is not
the main criteria in the case of the applicants, The
only criterion in our opinion is that they should have

enough qualification and experisnce in completing the job

to be entrusted to them, their performance in the earlier

.\\/
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census and the_capabll;ty to manage the job, In the note

‘dated 15.12.91 there is no meétion of all these qualities

while considering their claims for appointments. Hence

ve come to the concjusion that the respondents are only

interested in rejecting the application and somshow show

to the Tribumal that they have fully complied with the

directions of this Tribunal. Though we could not directly

lay hand regarding the malafide imtention of the respondents;

we are of the op;nion that the respondents ars not judicious

in their review. In the result, ue have céme to the

conclusion that the Annexure-2 and Annexure-4 aere only

to be set aside. Accordingly, we do so,

14, The learned counsel for the respondsnts at the time

of final hearing submitted thét the census operation is

going to be completed shortly, probably before the end of

this’yeér and the present phase of work is very technmical

, C through

and is warried.out/a skeleton s taff who are trained to do

the Ubrk in the final phase. Hence he submitted that

it will be difficult to appoint the applicants now in any

of the posté; This argdment,in our.opinion,mam;hq

.correct,-But Annexure-1 judgement was deliwered on

9,8.91 when the snumeration work was in full swing, Had

tﬁe respondénts judicious enough to consider the'applicants

immediately after 9.8.91 it would have besn possible for

them to appoint the applicants either as tabulators or

compilers., Considerable loss of precious time has led to

the present predicament wherein the learned counsel for

respondehts pleads his helplessness to éppoint the

applicants, This inm ourvopinion‘is very unsati sfactory

and we cannot accept such excuses. It is necessary in-.the

interests of justice . ,

[}hat some relief has to be extended to the applicants

in view of the fact that they were approaching this Court
[above ~on_account aof the Respondents' attitude as indicated/

Fréquentlyl?nd alsc they come under the purview of conce-

ssion No;z as indicated in para 12 supra,

\>/
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15,  In view of the above observations we are.sétisfied
in directing the responqents.tovconsider the'cases of the
applicants for appointment in suifabla positions even if

they nouw employ only a skeletoq‘staff. There may not be

any dearth of work for these 5 applicants to do in the

final phase of work. If the respondents strongly feel that
it is nmt desirable to increase the number of staff due

to limited amount of wark,.the applicants have to te

cohpensated by way of giving them some monetary benefit.

16, In the conspéctus of facts and circumstancas‘of

the casge==-

- (1) We direct the fespundents to considér these

applicants against the posts which are now in operation

and appoint them in sbitable pcsitibn;

(1) alternatively, if the direction (i) abové is |
not Feasible;;ue direct the respondents to pay the applicanﬁ
mbnétary benefit of six mcﬁthsf ﬁéy in the respective
pets to which thay‘mere wnrking”pfeviously, as the
respondents have Fa1led to consider their cases in time
as par the directions of this Tribunal issued earlier,

17, ‘The application is alloued to the extent as

"indicated abnve;

18. There will be no order as to cpsts.'

M
(R.Rangarajan) ~

Administrative Member Judxcial Member
8.,4,93
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