' IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM |
0.A. No. 361 of 1990
DATE OF DECISION _30-4-1991
M _Mathew - __ Applicant Q/
Mr MR Rajendran Nair ©____ Advocate for the Applicant (;)/ :
-~ ~ Versus

Union of India & 2 athers . Respondent (s)

-Mr Nai:heu J Nedumparé, ACGSC  Advocate for the Respondent (s)

- CORAM:

The Hon'ble Mr. 5P Mukser ji, Vice Chairman

&

1

The Hon'ble Mr. AU'HaridaSan,~3udicia1 Member

hall ol bl

Whether Reporters of local papers may be allowed to see the Judgement ? V’”
To be referred to the Reporter or not? (VY

Whether their Lordships wish to see the fair copy of the Judgement? A
To be circulated to all Benches of the Tribunal ?’,\/ J “

JUDGEMENT
AY Hari&asan,'Judicial Meﬁbef
" The épp_lj.,cant has filed this application under Section
‘19 of"the A_dministr;ative Tribuda;s Act'.prayi.ng that the order
.dated 24.4;1990‘issued.érom the Directprate Gener;l of All
Indla Radzo dlrectlng the pay & Accounts 0fficer to recﬁvar

and
special pay paid to the apollcant/SLmllarly 31tuated persons

(An exure—I)
saveral yaars ago ay be quashed and that it may be declared
‘that he is entltled to Spec1al Pay for “the uhcle perlod during
uhich he was'under deputation in the Cabinet Secretariat as
Fiald:DPficer<Technical).
_2. while ubrkiﬁg-as a Senior Enginearing_AssiStant in

All India Radioc at Trichur, the applicant was deputed as

QJ\_/)//// ‘ es2e00



-
Field OfPicer(Technical) £o the Cabinet Secretariat w.s.f.
2.12.1971. While he was working thers on deputation, on the
basis of the reéommendatian of the Thirdipéy Commission, the
Ospartment of Cabinet Affairs issued a letter No.27/1/73-SC
dated 11.3.1975 granting'avSpecial Pay of Rs.75/- par mcntﬁ
to tﬁa applicant and some others w.e.P. 1.,1.,1973. Annexure-II
is a copy of the sxtract from the office mamorandum Nd.742-E—
6/75 dated 26.4.1975 by which the applicant and some others
uefe granted Special Pay of %.75/—per'month WeBoFfo 1.1.1973;
The initial period ofldeputation was for :2 years.. But-the
gpplicant continued on deputation till December 1977 on the
basis of willingness obtained from him. The deputation allo-
wance which was granted at the initial stage of deputatioq
was discontinued after 4 years and 9 months from 2.12.1371
and fhereafter the only benefit that the applicant was getting
6n account of his deputation uaskhis Special Pay of R5.75/~.
After December 1975, the applicant was on ahother deputation
without any Séaci;l Pay and.uhen he came back to tha Cabinet
Secretariat in 1981, he was not gettiﬁg any Special Pay as by
.massage dated 6.5.1980, the practice of paying Special Pay
was stapped. But he was never informed esarlier that.thé
Special Pay paid to himvfrom 1.1.1973 till 1977 was to be
refurded. Now uithout_any notice, by the imbugned ordér at
Annsxure-l,vthe Directorate General, All India Radio has
directed the Pay & Accounts Officer to effect recovery of
Rs.4456,20 from the applicant on the ground that this ahount

was paid to him as Special Pay inadvartently during the period
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when he was on deputation as he was not entitled to épecial

Pay as per rules. The applicant has challenged the impugnad

~order on the ground that Special Pay granted to him as per

the existing rules while he was on deputation, cannot now
bqlrecoverad without the order granting Special Pay being
canﬁallad. ft was élso been contended that'tha direction
to.recover the amount in a lump without giving an opportunity
to the applicant to be heard in'thermatter,-iS'violative of

principles of natural justics.

3,  Though several adjournments wers granted to the learned
Additional Central Government Standing Counsel, no reply affi-
daQit has been filed. Therefore we heard the 1earned.counsel
for the parties on 10.4.1991 with the available pleadings.

The learned counéel for the applicant argued that a dirsction
to recover a sum of Rs.4456.20 alleged to have paid prior to

13 years spresading over a period of 4 years as a Special Pay
sanctioned by a valid '~ order without that order being cancelled
and without éiving.an opportunity to the affected persons to
be heardvin the matter is unjuéﬁi?ied and violative of princi-
ples of natural jﬁstica. The ihpugned order Annexurs-I
reads as Pallows:

*1 am directed to say that officialsof AIR/Door-
darshan, whose particulars are at Annexure-~I1 uhile on
deputatlon to the Cabinet Secretariat, were paid special

" pay in addition to deputation allowance by the Cabinet

- Secretariat inadvertantly, as the special pay was not
admissible to them under the Deputation Rules. The
amount of over payment made to them as intimated by

" the Cabinet Sectt. has been indicated against their
names in Annexure-I.

: You are now requested to recover the amount aof
over payment made to them and remit the same to the
Accounts Officer, Cabinet Secretariat, New Delhi under
intimation to this Directorate."™ ’
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Thiﬁ was issued Frﬁm the Government of India, Directorate
Geqéral, All India Radio, i.e; the second respondent, to the
Pay & Accounts Officer, Ministry of Information & Broadcasting,
NeQ Deihi. The name of the applicant is No.1 at Annexure-I
ta?this order. The period to which the alleged over-payment
ié from 1.1.19?3 to the year 1977; From Annexure-~II, it is
obvious that by order»dated 26.4.1975, on the basis of the
orders of the Cabinet Secretariat dated 11.3.1875, Special
Pay of Rs.75/~ per month was sanctioned to the applicant énd
otﬁer persons with effect from the datés noted against their
names., The applicant was granted Special Pay u.s.f. 1.1.1973,
Thére is no indication in the impugned order Annexure-I’that
this order sanctioning Special Pay to the applicant has ever
‘been cancelled or set aside. Apart frnﬁ stéting that the
Special Pay in addi;ion to deputation allowance uwas ﬁaid to
the applicants and other persons ihadverten£ly, no details aév
to whether the decision has been wvaried and cancelled has beeh
stated‘in the Annexure-I order, As argued by the learned
counsel for thé applicant, to recover a fairly large sum of
money after more tﬁan a decade of the payméﬁt saying that.the
abovs payment was made by a mistake without giving a noticse to
the person from whom the amount is sought to be réfunded to

. | ' . | to
offer his view in ths matter is undoubtedly qpposed/principles
of natufal jusfice. If a notice and an oppo;tunity are giyen
tg the applicant and the similarly situated persons, théy may
h%ve to raise thairﬁoun contentions regarding their liabilitﬁor

non-liability
O%@o refund the amount, the correctness of the amount etc.
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So‘the-impugned order without giving the applicant an obpor-
tunity to dispute the claim made thersein is unsustainable as
it has been made without observing the primciples of natural
justice; The learned cqunsel far'the respondents alsauzgéisg
that no'noticé'uas‘given to the applicant before the impugned
order was iésued. Therefore Qe find that the impugned order
at Annexure-I is unsustainable inasmuch as the applicant is

concerned, since he has not been given a notice in the matter

~ before the decision to recover the money from him was taken. .

4, In the resul£5 the application is allpuéd, the impugneq
'order’at Ahnexure-l is guashed and.set asida to’the axtent it
directs recaovery 0? %@4456.2D‘Prom the applicant., If the
respondents deems it necessary to take steps for recovery of
any amount paid under z mistake, they may .do so after giving
a notice add a reasonable opportunity to the applicant to put-

forward his defemce. in the matter., There is no ordser as to
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costs.

)
VICE CHAIRMAN

( AV HARIDASAN )
JUDICIAL MEMBER

7 30-4-1991
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