CENTRAL ADMINISTRATIVE TRIBUNAL
3

ERNAKULAM BENCH

Datéd 923?’4 ()\MMU (‘1‘?_0‘

Present

Hon'ble Shri N.V. Krishnan, Administrative Member
_and '
Hon'ble Shri N. Dharmadan, Judicial Member

\

ORIGINAL APPLICATION 360/89

" Ke.T.A. Unnichekku o sethe applicant
v, | o

e The Union of India represented
by the Secretary, Ministry of
Communications, New Delhi

2, The Director General, Department
of Posts andTelegraphs, New Delhi,

3. The Deputy General Manager(Admn,)
0ffice of the Chief General Manager,
~ Telecom, Kerala ircle, Trivandrum.

the respondents

4, S, Krishna, Deputy General Manager,
Plannlng, Office of the Chief Genera
Manager, Telecom KeralaCircle,
Trivandrum,

.B5. The Chief General Manager,
Telecommunications, Kerala Circle,
Trivandrum,
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M/s. K. Ramakumar and Ramachandran Counsel for

Nair, Advocates, Cochin | o the applicant

Mr. T.P.M. Ibrahim Khan, Additianal Counsel for

Central Government Stahding»cdunsel the respondents
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JUDGHMENT

Shri N, Dharmadan, Judicial Member.

The applicant in this case is at pfesent

working as Divisional Engineer in the Senior Time

Scale (STS) in the TélephoneIDepartment. " The next

-

promotion post to which the applicant is éligible is

. Difector/Telecdm District Manager/Deputy General

Nanager. According to fhe applicant these posts

are. in fhe Junior Administrative Grade (JAG). The

relevant rule pfoviding for appointment to JAG is

éxtracted,and stated in the Annexure=A, It reads

as follows:

"2,

Appointments to the Junior Administrativé

"Grade in the service shall be made by

selection on merit from amongst officers
ordinarily with not less than S years
approved service in Senior Time Scale of
Telegraph;Engineefing'Sarvice Class I,

on the recommendations of a duly constitu=
ted Departmental Promotion Committee:
Provided that such officers shall be
permanent in Telegraph Engineering

service class Jleeescos o

The applicant submited that he is FUlly qualified to

be appointednto the JAG, but he was not given promotion

\

\’ ' . . N
since thereis comtroversy exists betwsen the direct
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recruitees and promotees.and that matter is at

i

presént pending before the Supfeﬁ;'cgﬁrt. It is

~ true that,theré is no finality abqut éhe‘fixed
position of the applipant in the senibrity list,

but the éxisting seniogity lisf carfot be ignored,

, Nevérthless he submitted that as perithe senibrity

list in tﬁ;.Junio; Time Scale as dn.12th July 1983
 the aépligant«uas giQen rank No.BQSand he claims

that he is senior in the STS Eecause of his continuous
officiation in-thé post of ST%. : éut the depar£men£

‘is not accepting this position and granting the benefit

due to;him:in the matter of at least in the posting

14
i~ .

in‘thg.nextApromotion post on ? teﬁporgty oT p;ovi-
,sionai basis. Howeveé, he suémﬁﬁedthgt the‘4th
respondent is faf juniof to hiﬁ and he has only

2 yeérs and'g'months:service in the post oé §TS,
uhiié the éppliCant‘Qprked in that grade about 7%
yeéré -and.hé is fully;qgalifieq»to be promoted and

posted as Junior Administrative Grade Officer.
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24 The applicant further submitted that
without considering the seniority and better claim

of the applicant the third»}reépondent promoted some
l. o
of the juniors of the applicant including the fourth

respondent as-per Annexure-B8 astAG/STS_of ITS‘Group'A{

under the éui§e that these bromotions,aré~ef?ected

in the intgrést of service and that fhey are for a.

l&mited period of 90 days, | The applicant objected

to Annexure=B promotions on fhe ground that the

orders have béen issued without satisfying the

eligibility conditions prescri@ed in’Aﬁneuxré-A

rules réferred to above., ' Annexure=D is the copy

of another fepresentafion submitted by the Association

of Telecom Enéineering Service O0Officers vbicing same
| 4

grievance, In this representation the follouing

three points were specifically stressed: -

N

'A"1. Passing Group B exam is a. condition
for regular promotion as AE, Those
who do not pass that exam are not given

officiating,

2. Approval by DPC is a condition for
regular promotion those who are rejected
by DPC are not given local offeciating

any more.
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3. Though ADETS are senior toAEs they
" . are not given officiating in STS as do not
fulfil one of the conditions for regular
promotion to STS viz, minimum service of
five yB8arS.eeess” |

3. The P & T Board, by Annexure=C memo which

-~

was issued to all heads of Departments, indicated that the

. President has delegated powers for filling up the posts of

i

Junior Administrative Grade of ITS Group 'A' on leave and

\
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short term vacancies for a period more than 30 days but
not exceeding 90 days, after eatiéfying the suitability
,of the candidates for such temporary posts, In response

A

to a letter sent by the Circle Secretary of the Aésoqiation

Annexure~E reply was sent in which it has besn stated that
inter se seniority list of direct recruitses end promotee

officers in Junior Time Scale’ip ITS Group 'Alf ﬁublished Ey
the BOTfQide letterréfa/87-ST¢.I dated 4.7.88 has qot been
kept in abeyance éndtit is'still oper;tiQB and that uitﬁ
regard to_thé filling up of short'term “vacancies

'in JTS grade'only temporary ;ostingé.afe made

subje;t to the candiﬁatas being found fit for the

7

promotion from STS to JAG. The Circle Secrstary

.00;6.0



submitted anther'?epresentatidn to the‘Chief General
‘Manager which was also replied by Annexure;r order
stating thaf th9 promﬁtions are béiﬁg made only on
officiating'bagis ané the minimum-conditions y and'
seniofiﬁy‘uill be considered only in regulér
promotion, 'Even'though fhe matter was égain taken
up Specifically‘pointing out the relevant rule in
“Annexure-A the respondents did not accept the case

of the applicant and the Association of'the OFFice;s.
Apneﬂﬁre-c féﬁly uas‘giVen infbr@ing that the case is
pending with the Dir;ctorate. | Uhile so,'Annexure-H
, ’ . l "
was also issued by thg Assistant General Manager (Admn.)
in which;it'has been stated that the 4th respondent
though revefted'to the céd#e of Divisional Engineer
‘with effect from 31.3.1989lhe wvas again promoted(to «
~the cadre.of JAG and posted as Télephone District
Manager, Kottayamxfrom 1.6.%989. Hence under these
Eircumstances the applicant filed this app;ication‘
chaliengiﬁg Aﬁnexure-ﬂ, G .and H, He also sssgks for
a declarat?on that the~pfomo£ion given to the 4th

respondent is illegal and violative of Articles 14,

16 and 21 of the Constitution of India, His further

.0.07.0
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prayer is ‘that the applicant may be praomoted to the next

higher post,

4y Along with the counter affidavit filéd'by ’
the fespondents 1 to 3 in thié)case; they have also
produced as Annexure-R(A) inter ggljseniority list betueen
the direct‘;ecruitee and promotées in ITS Group 'Af in
whigh the ﬁﬁsition pF.thevapplicaﬁt and the 4th fesponden#

are shoun as follouws:

.51, No, Name . ‘ o : Rang i? the. Remarks
: seniority list. -
Te Ramakrishna Iyer. - S0 . Promotee
2. S, Krishnan (4th respondent) 189 direct
. o cecruitee
3e ‘A, Satyapalan . | 212 - Promotee
4, K.A. Joseph ' ‘ 261 DR ,
5, M Haridasan - 277 DR
6  P.V. Vijayakumaran 361 OR
7 A.K. Harsha Kurup ' . B6 ‘Promotee
8. . K.T.A. Unnichekku 896 . Promotee

(the applicant)

iy . N

it is admitted ij the counter affidavit that the q13pute
regarding the ciai@ of the seniority betgeeh the direct
recruitees and the promotees is pénding before the-SUpreme
Court, In this case tﬁe claiﬁ ofvﬁhe applicant is that

he has put in 7 years and 4 months in the post of STS

while the 4th respondent has only 2 years and ¢ months

.008;0
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service in STS and the 4th respondent is totally

inneligible to be even promoted on an officiating basis
as JAG and there is no justification in ignorng the

.

rights of the applicant to post in the temporary

vacancies in preference to the less qualifiedbﬁersons

as shown in Annexure=-B, Admittedly there is no
Adisqualification for giving the applicant temporary

.postings ‘as JAG, uwhen compared with Premachandra,

Ramakrishna lIyer etc., included in Annexure-B list,

In fact the applicant has a better claim and eligible
to be posted in temporary vacancy because of the lbng
expefienée and service in the 1light of para 28 of &

| of .
Annexure-A, Even in cases[tnmporary postings for

short term vacancies not exceseding 90 days, the

. respondents 1 to 3 are bound to make a selection for

ascertaining the basic eligibility of candidate as
contemplated in the Rule 28 of the Telegraph Enginesring
Servige (Class I) Rules as extrated in Annexure-A, The

seniority of the Ath respondent as submitted by the

‘respondents 1 to 3 cannot be a final and conclusive

becauss of the dispute regarding the same betwsen the

direct recruitees and promotees is pending final

e 09..
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Fdjudication before the Suprems Court of India. Uhen
there is_no.finality about the seniority to be accepted,
thq consideration for'tewpqrary posting as JAG should

"be based on #hevassessﬁent of the qxpérience and
qualificationswhich as claimed by the'applicant, areA

the basic gligibility conditions fof the poating. There
is no indicétion as to whether such an assessment had
been made by.the respondents 1 to 3 bafore passing}
Annexurg-ﬂ posﬁi&ga. " The applicant's 74 yesrs experisnce
as STS .uill ﬁave to be reckobed and some weight ought

* to have bee;:given to the same.“r We ;re satisfied thgt.
having-fegﬁrd to the facts and cifcuqstances of the case
the applicant héé gotrbettar c;ain f§r'temporary,posting
bu£ he h;d not been considered in the ligh£ of Annexure=A
Rulé. Inspite of'repeated representation filed by the
applicant and theEAssociation of Telecom Engineering
Services‘OFFiceré, the respondentsn1 to 3 did not care

to consider the claiw.of tha applicant and similarly .
placed officials. ~In fact according to the gpplicant

N |
they have taken a hostile sttitude towards them even

i

for considering these psesoés for temporary postings.

" The applicant has a further case that ApnexureQB would

eeel0e.
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disclose that the posts have become vacant not.temporariiy
but permanently dpd the 4th re;pondént.and otheré who
uer§ posted as per Aqnéxure-B u}th tﬁe fodt note "All
the promotions ordered above are for a.period-not exceadin§
90 dajs".‘ Jﬁmediatety aftar.the expiry of au@h period
men;ioned in the order fresh.p:dars for further period of
90 deys are being issued to them 80 much to the applicant
would baipermaﬁently debarred from getting further
promotioA; On a careful examination of Annexure=-8
would disciosgiﬁhe fact that the persons posted as per
that ordgr are not posted to temporary er in the sﬁort
term vacancies, Moreover Annexure=H would indicaté‘that
though the 4th responden§ was reverted ha was again
promoted and that the resgondQnts 1t to 3 are taking'
attitude of/favouring him,  Under tﬁasa circumstances ws
Peel that the present method, of provisianal postings are °
.allgued to continue without conaidering the élaimsof'the Lo
applicant or making an assessment of'ﬁha basic requirements

of the candidate, there is the possibility of permanent
deprivation of right of the applicant and persons who
are really eligible to get posting to get an officliating

promotion, It would be an unsatisfactory state of

affair and may cause heart burﬁfng to the applicant

00001100



M

and others having better claims on account of long

service in the Department, It is pertinent to note

1

in this connection that sven under the authorisation at

Annexure-C provisional short term appointments in the

exigencies of service can be made only of the senior
most officer of Senior Time Scale considersed fit for

promotion, Primarily to be fit for promotion the

. officer has to have at least 5 years service in the

Senior Time Scale.  This is not being adverted to
by the respondents 2 and 3 for making the provisional
prcmotichs. This action of the'repponts 2 and 3 is

arbitrary., Hence, we allouw the application and quash:

the impugned orders amst ciomod dxx xexpaxdaxkx ke

SOHORUET 23 far as it concarns the appointment éf étﬁ
respondent’and direct the respondents to ﬁonsider ﬁha B
claim of the applicant for teqpofary pesting by wvirtue
of lopg‘okpetience and better claim as alleged in the

application;

Tﬁere will bs no order as to costs.

- Mw.,.(f@f’.,i' M?
(N. Dharmadan) AL "~ (N.V, Krishnan) '
Member (Judicial) ' Member(Administrative)

Pronounced in the open court on 23.1,1990 oh’ behalf of
the Bench, o /&ﬁ@x\/éawjkw

. : - (N, Dharmadan)
ganga, Member (Judicial)
23,1.1990 .

C et



4
Y

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
o . ERNAKULAM .
RA 25/901”()A No. 350(39 S iee -
o ',I‘jA S "~:~f"g'.]'i .DATEOFDECEHON 18'7‘99
" Union of India r‘env- by LhéLv}‘:.'«Applicant (“é)/Resp'ong:I,e'nt's‘ in OA
Secretary, Nlnlstry of L '
Communlcatlons, New Delhl & others .
v'Mr NN Suqunapalan. SCGSC - AdwmamfmwheApMmam(s)
Versus :; , . '
,anuther", Rexmndmn(s)/Appllcant 1 in GA _
. o < . ot RQ_SFOT)A@TA.4.IY7 GA .-I
| | Mr. K Ramékq'ma'r . ‘_I‘- ‘ i ‘_‘_;Ad'\'/o;ca'te for the Reepondeht'(_s) -1
S T M KRB Kaimal - ~ =~ . - ... - . for Respondent =2
CORAM:. ~ . . | e T

*

'_'55.’ TheHoniugMn‘ fm@ﬁkriehwaﬁg'QﬂmﬁﬁisteetiueIﬁember-fum‘ |
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rTheHoﬁbERM."Jmtﬂhermadéng'gudicial Wembet

_ Whether Reporters of Iocal papers may. be allowed to see the Judgement%/ e
To be referred to .the Reporter or.not?. - :
Whether thelr‘I.OfCIShlps wish to see the fair copy of the Judgement? ”CD
To be cuculated 'to all. Benches of the Tnbunal ? : -

PN

I""":.I.IT e T f' e JUDGEMENT

i

'.Shr; N Dndrmadan, Judxczal Membex T;

'ITReepégdéﬁgegjftéﬂS haue Filed this reuzew applwc timn

-Ifcr'remieuiﬁg'ﬁhe ﬁﬁdgment‘paesed hyfuegin thls caee_oﬁ .
v‘23;1a98u0n the greund that tﬁe:e ts error appaeeet on the a
nfaea 5% the- rec@rd‘end that the eesereatzune made 1n tﬁe.
juﬂémedt'weuld effect.the regulee selectxane.i They-eaee

' alsmlreised\uatteus c*her ceneentiane, e

2'. ‘T’ Yhe.epplxcantﬁ in the GR haVe Filed reply denyxng
’éne etutements made in the revxew petitten. »-I“<',te.f,
3IT>'? e haue heaed eﬁe ﬁéttersaed after perueiE§ the

| rerurds we haUe sat&SFied that tha review amplxaartv hgve

net made aut any cese Fur 1nter?erence in thla matter in

‘IID//(T exerciee of our ju:iediﬁtton by'may of reumewa Ue are

£ . - 3 . : //////
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~ with the officiation of the 4th respondent in the

in%linedvta'diSmiSs.%his appiicatienﬁuith the

” m5$ervatidi thai_phe only cant:oversy placed héf@:ail

us' for consideration was the rival claims of the

. vt

5apbliqadt ahd the 4th Rasuohdent ta geﬁ provisional

y-

posting as Junior Administrative Grade in shortsterm

vacancies of limited duration of 90 days. These -

.péstings wére é€feéted-uiéhcut3¢enéidering the;langeb '

- period of of ficiation of the'aéﬁliéﬁnt when mémﬁéred“,’

' Saﬁéfpastg' We have ¢6nsidared tbis'aspect ih.the°
© light of Rule 28 uHich has been ‘extracted in- the

fjdégmenfﬁ,VThe:obsetuationgfih‘the judgment are

1

cémfinsd“to;beit;a’the‘cdntrdye:sy that has heén

"piad@d b9f0re us“far consiﬁanaﬁion>aqd-théy would not
"g“'sﬁand'iﬁ‘tha wéyuﬁf @aking reaular selééti@né by the

Government in accordance with law, . - -

"-Gith‘theéé observations, the review application

is dismissed;JJ

(N hariadan ) . (NV Keishnan)
Judicial fember - Administrative Memher

18=7=90.



