'Centrai Administratiﬁe Tribunal

Ernakulam Bench

Dated K279 \Tafv\wn/ua/ {990

Present:

Hon'ble Shri N.V. Krishnan, Administrative Member

and
Hon'ble Shri N. Dharmadan, Judicial Membsr

ORIGINAL APPLICATION 359/89

M.RR, Nair . ©  esethe applicant

v,

1« The Union of India represented
by the Secrstaty, Ministry of
communications, New Delhi

2, The Director General Department
of Post’ and Telegraph, New Delhi

%
)
3 The Deputy General Manager, (Admn ) g

Office of the Chief General Manager,
Telecom, Kerala Circle, Trivandrum, § RESPDNDENTS

4, S, Krishnan, Deguty General Nanager,
Plannlng, Office of the Chisf Geneal
Manager, Telecom, Kerala Circle,
Trivandrum

5, The Chief General Manager, Teleco=-
mmunications, Kerala Circle,
Trlvandrum (additional respondent)

M/s, K. Ramakumar anﬁﬁhamachandrah ¢ Counssl for
Nair . the applicant

Mr, T.P.M3 Ibrahim Khan, Addltlonal Counsel for thé
Centnal Government Standing Counsel., respondents
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\ JUDGMENT

Shri N. Dharmadan, JQdicial Member.

RN

The applicant in this case is at present

working as Divisional Engineer in the Senior Time

Scale (STS) in the Télephone Departmént. The next

promotion post to which the applicant is eligible is

Director/Telecom District ‘Manager/Deputy General
Manager, According to the applicant these posts

are in the Junior Administrative Grade (JAG). The

~ relevant rule providing for appointment to JAG is

‘extracted and stated in the Annexure-A. .It reads

as followus:

“28; Appointments to the Junior Administrative
.Grade "in the service shall be made by
~selection on merit from amongst officers
‘ordinarily with not less than 5 years
approved service in Senior Time Scals of"’
Telegraph Engineering Service Class I,
on the recommendations of a duly constitu=
ted Departmentalxpfomoéion Committee:
Provided that such officers shall be
permanent in Telegraph Engineering

~service class Teeeesoee

"The applicant submitedthatjhe is Fuliy qualified to

be appointed to the'JAG,>bUt he Wwas not given promotion

since thereis cortroversy exists between the direct
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recruitess and promotees and that matter is at

present pending before the Supreme Court, It is S
tfue that there is no finality about_éhe\?ixad

position of the applipant in the'sénioriﬁy list,

but the axistiﬁg~§eniority iist caﬁbt‘be ignored,
Neverthless he submﬂhﬁdthat as per the seniori£y

list in thé Junior Time Scale as on 12th July 1983

the aéplipant was éiyen rank Nq.392and he claims

that he is senio; iﬁ the STS becsuse ﬁf his continuous
ofFiciétiﬁnvin the postfof Sfo‘ . But the department

ié not acqepting fhis position ‘and gfanting thelbénefit )
due.to:him in fhe matte: of at least in thé posting

in the next promotio;‘ post on a“tempora;y or provi=-
siopal basis. However, ﬁe sgbmﬁtedthat the 4th
reSpondeht is far junior to him and'he has only

2 years and S;modﬁhs service in.tﬁe post of STS,

uhile the appliﬁént worked in that g;ade aboutl 7%

'yeérs and hg_is fully qualified to be'promoteé and

posted as Junior Administrative Grads Officer.

00040.
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2, Thevapplicant further submitted that

uithout conéidering the seniority and bgtter claim

of the abplicaht'the third respondént promoted some

of the juniors of the.aﬁplicént incld&ing the»fourth
respohdent as per Annexure—B8 aé*JAG/STS'of ITS Group'A!
under the guige that théée bromotions are affected

in thé intéresf of service and that they are for a
'lﬁmited period of490 days, The applicant objected

to Annexu:e-B promotions on Fhé ground that the

orders have been iséued without satisfying the
eligibility conditions éreSbribed in.enneuxre;A'

rules réferred to above, Annexure-D is the copy

of apother'representation subﬁiqted'by the Association
of TelecomiEhgineering Service Officers voicing same

| grievance., In #his represéntation the Fdlioding

three points were specifically stressed:

".  .Passing Group B exam is a condition
for regular promotion as AE, Those
who do not pass that exém.are not given
officiating.

2; Approvél by DPC is a condition for
regular promotion those who are rejected
by DPC are not-given local offciating

any more.
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3. Though ADETS are senior toAEs they
are not given officiating in STS as do not
fulfil one of the-condit}oha for regular
promotion to STS viz, minimum service of
five Y8arS¢seess’ .

3, The P & + Boar?, by Annexure-clbemo which
was issued to all heads oFrDapartments, indica§ed.that the
Pfesidént has-dglegated powers for'filling up the posts of
Junior Administrativalﬁrade of Ifs’Grﬁup ;A: on leave and
short éerm vacancies for a period more than 30 days but
not exdeeding 901days, gfter.eatisfyiﬁg the suitability

of the candidates Fﬁr such temparary posts.  In response

to a letter sent by the Circle Secretary of the Association

~Annexure-ﬁ reply was sent in which it has besn stated that
inter se seniority list of direct recruiteses and promotee

of}icarQ in junior Time Scale 'in ITS Grouﬁ 'A', published ?y'
the BOT vide letter 6-8/87-STG,I dated 4.7.86 has not been
képt injabeyance and it/is syillloperative and thet with
regard ta.tﬁe filling up of short term "vacancies

in 3TS grade only temporary postings are made

subject to the c’a}udiqétés being found fit for the

- promotion from STSvto JAG, The Circlé Secretary

'00.6..
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submittéd auther‘répresentati;n to theTChief General
. Manager which was also ‘repliéd by Annexure-fF order
statiﬁg fh;t_thg'promotiéns are being made only on'
. officiating basis énd the miﬁimUm conditions . and
senioriﬁy will be considered only in regular
_promotion, Even:though the mafter_uas ;gain taken
up‘specifically poiﬁting out the réleQant rule in
Annaxbré-A the respondents did‘poﬁ aécept the case
of the ;pplicant.gnd the,Asg:ciation of the Officers,
Anﬁeﬁﬁre;ﬁ feply u;s‘giben infbrmingithat fhe case ié
peﬁdihgjuith the Directofate.* | Uhi}efso, Annexure-H
was also issQed-by the As;istant Gehera; Manager (Admn,)
‘ in\uhich it'ha%?been'stated tﬁat the 4th respdnden£
though revertad to the.cadfe of Divisional Engineer
with effect from 31.3,1989 he'uag again promote& to
the cgdre of JAG aﬁd postea as'Télephone"District
Manager, Kottayam From 1.6.1989; Hence under these
cichmétanceslthe applibapt f;lad thi§ gpplicafion.
qhalienging Annexuré-ﬁ, G and ﬁ. | He also.seeks for
a declaration that fhe p;omofion givén to the 4th

respondent is illegal and violative of Articles 14,
{ ! .

- -16 and 21 of the Cénstitution of India, His further

..0.7..
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prayer is that the applicant may be promoted to the next
\ .
higher post,

44 ‘ ARlong with the counter affidavit filed by

the respondents 1 to 3 in this case, they have alsa

produced as Annexure=R(A) inter se seniority list between
j . ‘ :
the direct recruite%e and promotees in ITS Group 'A' in

which the position of the applicant and the 4th respondent

are shows as follows:

-
S1.No, Name . ! ‘ ' Rank in

seniorityRemarks'

m—————— e o s e bt S 2 13 O

1e Ramakrishna Iyer - 50 °  Promotee(P)

2, S. Krishnan(4th respondent) = 189 Direct recrui

‘ tee{DR)
3. A, Satyapalan : g " 212. Promotee
4, K.A. Joseph o 261 DR

5. M. Haridasan Sty 277 DR

6. - P.V. Vijayakumaran o 361 DR

7. A.K. Harsha Kurup 34 86 Prbmotee

8. MeRsR. Nair(the applicant) 992 Promotee

It is admitted in the counter affidavit that the dispute
regardihg the claim of seniority:betueen the direct -

tecruitees and the promotees is pending before the Supreme
Court. In this case the claim of, the applicant is that
he has put in 7 years and 3 months ,in the post of 'STS

while the 4th respondent has only 2 years and 9 months

.IOBOO



service in STS and the 4th rGSpondedt is totally
1ﬁneligibla to be ~even promoted on an officiating basis
as JAG and there is.no justification-in ignodhg the

‘rights of the applicant to post in'the‘tenporarf
vacanci;s'in pceferancé‘to tﬁe less quélified péersons
as shoun in Annexure-8. ' Adnittediy théra is no
disqualification for_giving the applicant gemporary
postingF as'JAG, when com;ared ufth Pnaaacban;fa, |
Ramakrishna Iyer etc., included in Annexure-8 list.

In fact the applicant ﬁas'a.b.etter claim and eligible
to be posted in tempﬁrary vacancy because of the %ong

| axperiapéa and service in the light of para 28 of &

. . ‘ vole/

Annexure=-A, Even 1n»cases[tnmpo#ary postings for
short term vacancies not excasding 90 days, ﬁha

" respondents 1 éo 3 ara'bqrhd to make a'aelection for
ascertaining the basic eligibiiity of caﬁdidate,as‘
‘conéemplatéd in the Rule 28 of the Telegraph Engineering

.'Sefvice_(CIass 1) Rules as extrated in Adnexurefk. The

sgniﬁrity of the 4th respbndantAag submitted by the

respondents 1 to 3 cannot be a final and.cénclusiée

bscauss of the disputa' regarding the same bstween the

direct recruitees and promotees is pending final

.‘09..



| /\\\/

e
w
oo

adjudication before the Supreme Court of India. UWhen

there is no finality about the seniority to be accepted,

the consideration for temporary posting as JAG should

i

be based on the assessment of the experience and,
;qualificétionsuhich Qs claimed by the applicant,.are

th# basic'elig;bility conditions for the posting. There
is no indication as to whether such an asaessmaﬁt had
been made by the respﬁndents 1 to 3 before passing
Annexurg-a poetinge.}  The épplicant'a ﬂ%{gaars experience

as STS will have to.be reckoned and some ueight ought

* to have been given to the same,  UWe are satisfied that

having regard to the facts and biicﬁqqtgn;es of fhe case
the'appliéant has gotvbatter‘clain for temporary posting'
but he had not been consi@ered in the liéht of Annexure-A
Rule. Inspite of repeaﬁed representation Filéd by the
applicant and the-Asaociétion of Telegom Engineering
Service.: Officers, the respondents 1 to 3 did not care
to_bonsidqr-the claim of the applicant and similarly
pléced officials.  In fact acéording to the .applicant
they have taken a hostile attitude touwards them sven

for cﬁnsidering these persons for temporary postings.

"The applicant has a further case that Aqnexura-e would

.0.1000
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disclose that the posts have become vacant not temporarily

but permanently dnd the 4th respondent and others who

»uéreiﬁosted as per Annexure=B with the fddt note "All

the pronotions orderﬁd-above are for a periodvnot exceeding
99 days".. Immediatéty aftar.thg'axpiry of sﬁéh period
mentioned in the ordér fresh g:dére for fufther period of
90 days are being issuad to tbSN so much -to the applicant
vould bq}pafnanantly debarred from getting further
promotiog. On a careful examination of Annexure-B

quld discloqa the fact thatlfhe persons posted as per
that,ordér are not bostéd to temporary er in the short

term vacanpieé. 'no:eqver Annexure=H would indicate that
though the 4th respondent was reverted he was again
promoted and that thé respondents 1 to»3 are taking
attitude qf f&vouring him. Under these circumstances wse
Pegl that the presaég method of provisional postings are ///
allowed to pontiﬁua without considering the claimsof the . -
applicant or making an aseessﬁent of:the basic requirements
of the capdidata? kﬁére is tﬁq possibility of perpanént
deprlvati;n 6? ;ight of the aéplicant and persons who

are really aligibie to;get po;t}ng.to'get an offici#ting

promotion, It would be an unsatisfactory state of‘~

affair and may cause heart burdaing to the applicant

....11..
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and others having better claims on account of long
: !
service in the Department, It is pertinent to note

in this connection that even under the authorisation at

Annexure-C provisionallshort term appointments in the

exigencies of service can- be made only of the senior
N / . N

most officer of Senior Time Scale considered fit for

'

promotion., Primarily to be fit for promotion the

officer has to have at least 5 years service in the

Senior Time Scale. This is not being advertad to

'by'the respondents 2 and 3 for making the‘provisional
promotions, This action of the regponts 2 and 3 is

.arbitrary, Hence, we éllou the application and quash

the impugned orders wmd xiboect sbhe nespondents tox

znntiﬂné)éo far as it concerns the appointment of 4th
. JV h . /

respondent and direct the respondents to consider the

claim of the applicant for temporary posting by virtue

of long experience and better claim as alleged in the

application,

There will ba no order as to costs.

M el e L@/

(N. Dharmadan) ’ (N, U. Krishnan)
Member (Judicial) | Nembar(Administrative)

Prounounced in the open court on 3 1.19
.on behalf of the Bench kv

.-

(N, Dharmaaan)
| . Member (Judicial)
ganga, - » 23.1.,1990
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM
RA 24/90 im.a. no. 359/89 199
, XA X N
DATE OF DECISION___18-7=30

Union of India rep. by the Applicant (s) /Respondents in OA

Secretary, Ministry of

Communications,New Delhi & others |

M NN Sugunapalan Advocate for the Applicant (s)

' Versus '
NRR Nair & another . Respondent (s)/AppliCant-1 j:n ﬂA
, Re,sPOWAU'A“\' e OA
Mr K Ramakumar ,_A'dvdcate for the Respondent (s) -1

Mr KRB Kaimal : | for Respondent -2
CORAM: - v .

The Hon'ble Mr. NV Krishnan, Administrative Member .

The Hon'ble Mr. N Dharmadan, Judicial Member

Whether Reporters ot local papers may be allowed to see the Judgement ?% .
. To be referred to the Reporter or not?

Whether their Lordships wish to see the fair copy of the Judgement? 4%

To be circulated to all Benches of the Tribunal?  N.D

ball ol

JUDGEMENT

Shri N Dharmadan, Judicial Member

,’ has
<

Respondents 1 ko 3 have filed this review application
for reviewing the judgméntpassed by Qs in this casé on
23.1.90 on the ground that thefe is error apparent on the
face of tﬁe recbrd and that the observations madé in the
judgmeni;would affect fhe.regulaf selections. They hqvé
also raised_variqus.other contentions,
2 ‘  The applicantg in the QA have filed reply dénying’
the statements hade in the revieuw pétition.

3 _ We have heard the matter and aftér perusing the !
;écords ue,ﬁ@ﬁb satisfied thét the reviéu applicants have
not made out any éaée for interference in this matter in

S

exercise of our jurisdiction by way of revieu, Ue are
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inclined‘to dismiss this application with the
observation that the'only controversy placed before
us for cohsgéeration was the rival claims of the
applicant and the 4th Respondent to get provisional
posting as JUnior Administrative Grade in short-terﬁ
vacancies of limited duration of Qo‘days.‘ Theée
postings we£e1effected‘uithogt consicdering the ;onger

period of of%iciation of the applicant when compared

uith the officiation of the 4th respondent in the

same post. e haveAconsidered this aspect in the
light.of'Rule 28 which has been extracted in the
judgmént;A The observations in thé judgment ére
confined to seﬁtle the controversy that has been
placed before us for consideration and they uouid not
stan& in the Qay af_héking‘réguiar sélections by the
Covernmeat'in accordance with law.

With these observations, the review apﬁlication

is dismissed.

-

o Mode o T
(N bharmadan !9'7' o (nv Krishnan)

Judicial Member Administrative Member

18-7=90
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