CENTRAL ADMINISTRATIVE TRIBUNAL :
' ERNAKULAM BENCH - '

O.A. N.. 358/97

Thurséay, this the 30th day of September,1999.

CORAM
HON BLE MR AM SIVADAS,,JUDICIAL MEMBER
HON BLE MR G RAMAKRISHNAN, ADMINISTRATIVE MEMBER
K. Bhaekaran,
Telecom Office Assistant,
Parappanangadi Sub Divisienal office.

‘Telecom, Parappanangadi.

...Applicant

- By Advocate Mr. N.N. Sugunapalan

Vs,

1. Divisional Engineer,
Telecom, Malappuram Div1sxon,
Pallickal Building,
Manjeri - 21.

2. General Manager,
Teleecm, Calicut.

3. Deputy General Manager (Telecem), - L
For Office of the General Manager, )
Telec@m, Calicut - 1. :

4., Chief General Manager,
Kerala Telecom.Circle,
Department of Telecommunicatiens,
Trivandrum - 33,

5. nien of India, represented
by its Secretary, -
Department of Telecem,

New Delhi.

_ .+ s+Respondents
By Advecate Mr. Mathews J. Nedumpara, ACGSC

The applicatmen having been heard on 30.9. 99, the
Tribunal on the same day delivered the followings

ORDER

HON BLE MR AM SIVADAS, JUDICIAL MEMBER

| The appl;cant seeks te see aside A-S, A=6, A<8 and

A-10 and issue necessary directlen to the respendents te

grant and pay arrears of menetary beneflts denied to him
pursuant to the suspens;en from service and grant all

other benefits.
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2. While the appllcant was werking as Telecem office
A331stant, he was served with a charge meme dated 24 12 93

as per A-l. He was found gullty by the disciplinary -
autherity as per A-6. He was awarded the punlshment of
withholding eone increment ef pay fer(a per.wd of one year
witheut cumulative effect. Against the order ef the
disciplinary autherity as per A-6. W1thholding the increment .
for one year wltheut cumulatlve effect, he preferred an
appeal to the appellate authorlty. The appellate autherity,
as per AQB order, echanCed the punishment imposed by the
disciplinary autherity by awarding the punishment of

reducing by twe stages from Rs.1360/~ to R.1300/- in the time
scale of pay mf‘m.975-1660 fer»e period of ene year with
effect from 1.9.96 ferfeitlng increment during this perled.
Aggrieved by the erder of the appellate autherlty, the
applicant preferred a revisien and the revisional authority
as per A-10, confirmed the enhancement of punishment contained

in A-8 appellate order rejecting the revision petitien.

e Respondents resist the applicatien ceontending that

the appellate authority felt that the penalty imposed by

the disciplinary authority is:net cemmenscrate with the

greglty ei;the offence and therefore, enhanced the penalty
as reduc:ién of the applicant's pay by twe stages. It

was not déemédfhéeéséary that the applicant should be given
an epportunity of hearing since re-evalautieﬁ was made only
en tne basis of the documents available. Rule 27 (2) (c)
previse 4 of the Central Civil Services (C13331f1cation,
Centrel & Appeal) Rules is appllcable only in the case
where mlnor disciplinary preceedlngs are initiated and a
miner penalty is imposed which ‘the appellate authority wants
to eﬂﬁg@ccuta a higher penalty at the time of dispesing the
apéeal.
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4, The disciplinary aﬁtheritylfeund Ehe app;ica@t”guilﬁy
of the charges and»éwérded him the puﬁishment-ef~withhelding
one increment without cumulative effect. The appellate' |
authority having}felt that the punishment impeéed is
inadequdte, enhanced the same by reducing twa‘stages in the
time scale of pay of the applicant fer a éeried'@f one year
ferfeiting increment during phis'peri»?’ ‘The learned-ceunsel
appearing for the applicant submitted thae-enhancement

of punishment by the appellate éuthority’as per A—é is
without notice of the prepesed enhancement of punishment and
it is in gross Yiolation‘ef'the_previsiens cehteined.in Rule
27 “of Central Civil Services (¢1assi£ieatien, Control &
Appeal) Rules. In the 0.A,, the previeien of law quoted
with - regard to the giving of notice is Rule 27 (2) provise
(ivﬁk On a reading of the same, it is seen that it is not
the correct prevision and the‘learned ceuhsel appearing for
the épplicant also fairly cenceded.that the cerrect ?revieien
applicable is the (iii) provise to Rule 27 (2). From a
reading of Rule 27 and the provises therete with reference
to the facts of the case, it is clearly seen that it is the
(iii) preyise te Rule 27 (2) applies here. Queting a wreng.
provision of law will not disén;itle the applicant to-gee the
relief, if otherwise he is entitled.toa ‘The (iii) provise
to Reie 27 (2) says that " if theveﬁgépeed penalty which

the appellate authority proposes to impose is ene ef'the
penalties’specified'in clauses (v) to (1*)U®f Rule 11 and

an enquiry under Rule 14 has been held in the case, the
appellate authority shall make such erders as it may deem

‘£it after the aggellant has been given a reasenable‘

'_ggertunity of making e regresentatlon__gainst‘the propesed

Egnaltx. _
(Emphasis Supplied)

Respondents cannot escape by saying that the said (iii)

provise was substztuted to the earlier one as per netification

...4/-



dated 2. 1 1996 for the reasen that A=-8 erder is dated

21.8.1996 which is after the’ said netlflcatien. There is

‘ abselutely no case for the respondents that in cemplianee‘

with the (1ii) provise teragle 27 (2),~netice of propesed-
enhancement of punishment was serﬁed on.the applicant.
Nén-giving of notice to the applieant on thé proﬁé;ea:
enhanced punlshment is a serious: matter going te the very

reot of the matter. It cannet;be taken as a curable

1rregularity.}

5.  Theugh the applicant preferred a revision against
A—B order of the appellate authority, the rev;sxonal
authority has also not adverted to the necessity of giving

notice to the applicant. The' revisional authority could

have very well locked into this aspect alse since this is

a mandatory requirement of the Rule.

6. = Since A-8 suffers from the vice ef_netlgiving notice
as centemplated\under (iii) provise te Rule 27 (2) of the
ccs w«{CCA)Rules, the enhanced punishment impesed as per A-8

is not sustainable in law.

7. The order of the revisienal autherity,anle which has
not gone into this particular aspect and having upheld A-8
erderveannet also be sustained in law for the very same ”
reason. That being the pesitien, A-8 and A-10 are liable

te be quashed.

8e Aecordingly,,apeland A-10 orders are quashed. The
appellate autherity; the 2nd respondent is directedvte}

consider afresh‘tﬁe appeal preferred by the'applicaht as -
per A=7 dated 15.4.96 in accordance with law in the light

of the observatioens in this order.
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9.  0.A. is dispesed of as above. Ne costs.

- Dated this the 30th day of September, 1999¢

A.M. SIVADAS
JUDICIAL MEMBER

: G. . ISHNAN
ADMINISTRATIVE MEMBER

av
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LIST OF ANNEXURES REFERRED TO IN THIS ORDER
1. AnneXare A-1l:

. True copy of the Mambd Ne. DEM/KB/Q dated 24.12.1993
‘issued by the 1lst respendent to the applicant.

2. Annexure A-S:

" True copy of the Enquiry Repert dated 30.11.1995,
Ne.DEM/KB/29, issued by the lst respendent to the applicant.

3. Annexure A=63

True copy of the Memo No.DEM/KB/32 dated 5.3.1996 -
issued by the 1lst respondent to the applicant.

4. Annexure A-7:

True copy of the Appeal Memorandum dated 15.4. 1996
issued by the applicant to the 2nd respondent.
5. Anneggre A-83

Tmfe’cmpy of the Memo No. v1971901/96-97/4 dated
21,8. 1996 ‘issued by the 3rd respondent to the applicant.

6 Annexure A=10:

True copy ef the Memo No.STA/P-148/96 dated 8.1. ,1997
issued by the 4th respendent to the applicant.




