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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0. A. No.
RXEX K. 357‘ 1991

DATE OF DECISION __20.2.1992

Shri P.0. Antony

Applicant (¥)

Shri M., Paul Varghese

Advocate for the Applicant (¥)
Versus

Union of India & 3 others Respondent (s)

(Secretary, Min. of Communications)

Shri P. Sankaran Kutty Nair,

Advocate for the Respondent (s)

CORAM : _ ACESC :
The Hon'ble Mr. §,p, Mukerji - Vice Chairman
The Hon'ble Mr. A.V. Haridasan = Judicial Member
1. Whether Reporters of local papers may be allowed to see the Judgement? %&
2. To be referred to the Reporter or not ? -
3. Whether their Lordships wish to see the fair copy of the Judgement ?
4. To be circulated to all Benches .of the Tribunal ?

NND

JUDGEMENT

( Hon'ble Shri A.V. Haridasan, Judicial Member )

The grievance of the applicant, a Postal Assistant,

is that his promotion ?o the‘next'higher grade under the
time bound one promotion scheme, has been illeqgally
withheld. He has, therefbre,.Pi;ed this application

under Section 19 of the Administrative Tribunals Act
praying that the respondents may be directed to consider
his case for prémotion to the‘next higher grade under

the time bound'ane promotion scheme uith effect from
30.4.1989 with retrdspective effect with all consequential

benePits. The Pacts can be briefly stated as follous.
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The applicant who commenced his service in the Department

of Posts as a Postman on 15.12.1967 was promoted to the

cadre of Time Scale Postal Assistant on 30.4.73.' Under

the time bound one promotion scheme intrmdQCed in the

Department with effect Prom 30.11.83, on completion of

16 years of service as Postal»Assistant, he became eligible

for promotion to the ﬁéxt higher gfade with effect from
30.4.89. His positioﬁ in the seniority liét of ﬁostal
Assistants in Ernakulam Postal Division as on 1.7.87 was
176.' While the.applicant was expecting an order of
promotion, to'his‘diamay, he Pﬁund thgt in the order of
the 4th respéndent dated 9th Januéry, 199ﬁ promoting 43
Time Scale Postal Assistants tovtha next higher grade
under the time bound one time promotion scheme with effect
from various dates! His name was not included while

‘ | ‘ _

several of his junfors wvere promoted. Therefore, the
applicant submitted a representationvoh_29.5.90 to the 4th
respondent pointing out that he has been denied promotion
while his juniors have been promoted. Even then the
above representation u;s pending, by qrder dated 30th
July, 1990, ﬁuo mére officials junior to him were promoted
to thé next higher grade. Again, the applicaﬁt éubmitted

a representation on 7.8.90 to the third respondent. He

had on enquiry com% to knou that the witholding of his
promotion was for the reason that he had been awarded a
punishment of witholding of increment on 20.12.89. He

had mentioned in the representation at‘Annexure IV that
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as the proceedings for the punishment imposed on him had

for promotion
not been initiated while he became eligible/on 30.4.89,

Fse P
the denial of promotlan to him was not Justlfiable Though
this representation was pending, by a subéequent order dated

~ 14th January, 1991, three more oFPiciéls junior to the
applicant were promoted. If is in these circumstancés that
the apﬁligant has filed this application. It has begn
averred in the application that the denial of promotion tothe appli-
cant with effect from 30.4.89 when personsvjunior.to him had

- been promoted on the ground that a punishment of witholding

'of increment was avarded ﬁo him in a proceedings initiated
after 30.4.89 is arbitrary, illegal and violative of Articles

14 and 16 of the Constitution. .

2, The respondents in their reply affidavit have
poﬁé%gfﬁ‘ that the applicant would have been in the normal

course promoted under the TBOP soheme with effect from

have ® ‘
- .30.4.89 andLsought to Justlfy the denial of promotlon to
g

him in the order issued on 9.1.90 on the ground thatkuhen
the OPC considered his caée for promotion, he was undergoing
a penalty of uitholding of incremént effective from 1.4.90
to 30.9.90.on the basis of a charge sheet issued on 17.i0.89.
They have further coﬁtended that as ; further punishment'of
pgstponement of increment by 35 months was issued by the
Senior Superintendent of Post foices,'Ernak01am, on 1.2.90

which would be in force from 1.10.90 to 31.8.93, the applicant
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is not entitled to be promoted to the higher grade under

rule 135 of the Postal Manual Volume III till 31.8.93.

_ 3; Ué have heard the counsel for the parties and

have alsc carefully gone through fhe documents produced.

It is a common.case that the applicant was ehtitled to be
promoted to the next higher grade under'the TBOP scheme
with effect Prom 30.4.89. The respondents have denied
pramotion‘tn‘thé_applicant with effect Prom 30.4.89 on

the ground that when the order at Annexure I1I dated 9.1.90
was issued, the applicant uas.auarded a punishment of
Qitholding.of increment by six months by order dated 20.i2.§9
to be effective from 1.4.90 to 30.9.90 on the basis of a
charge sheet.issuad on‘17.10.89. While the DPC Qas conéi-
derihg the,eligibility of the applicént for promotion under
TBOP scﬁéme as on 30.4.89, uhat hadvto be cénsidered by the
DPC.uas‘uhethar any disciplinéry'praéeedings were pending
agéinst the applicaﬁt. If a disciplinary procgedings had
been initiated and pending, the DPC could have adopted the
. sealed cover-procedure and kept. its recommendation in the
sealed cover. But if no disciplinary proceedingé were
initiated or pending as on 30.4.89, the date on uwhich the
apélicant became eligible For.promotion, it uas‘nqx-neﬁgfséry
to adopt the sealed cover procedure either. The Hon'ble
Supreme Court UF.India has in Union of India etc vs. K.B.

Janki Ram etc reported iﬁ AIR 1991 SC 2010, held that
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a disciplinary prnceedings.can be said to have been commenced
only when a charge memo is issued to the'empioyee. In this
case the charge memo uas issuéd to the applicant only on
17.1Q.89 while the DPC conside:ed the question of eligibility
of the applicaAt for promotion with effecé from 30.4.89.
Therefore, as on 30.4.89, there was no proceedings either
initiated or pending againét the applicant, fhe action of
the respondehts not to promote him tp the next higher grade
‘with effect Prom 30.4.89 while personé.junior to the applicant
were promotéd with e??ect‘frém that date, isvillegal, arbitrary
and discriminatory. xThe.applicant, therefore, is entitled

to succeed in this application.,

4. In the resuit, the aﬁplicatidn is allowed and the
respondents ars directed to have the case of the applicant

for promotion under the TBOP_scheme considered By & review DPC
as 6n 30.4.89 without réference to the disciplinary proceedings
which has been initiated later and to promote him with

effect from that daté with all consequential benefits, if

: found : -
he is not otherwise/unsuitable for promction. Action on

v
the above lines should be completed and arrears of pay, if
any .on the basis of the retrospective promotion, should be

paid to the applicant within a heriod of two manths from the

date of communication of this order.

5. There is no order as to costs. -
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( A.V. Baridasan ) ( 5.P. Mukerji )
Judicial Member Vice Chairman
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