Central.Administrative Tribunal

Ernakulam Bench

Dated & 27 J’QA%QJLLZ 990

Present:

Hon'ble Shri N,V, Krishnan, Administrative Member
arid S

Hon'ble Shri N, Dharmadan, Judicial Member

DRIGINAL APPLICATION 357/89

G.P.T. Nair “ . . eeothe applicant

Versus

Union.:of India represented by
the Secretary, Ministry dof
Communications, Neuw Delhi. ' esoethe 1st respondent

The Director General, Deptt, of . ‘ :
Posts and Telegraphs, New Delhi: «eothe 2nd respandent

\

The Deputy General Manager(Admn)-

0ffice of the Chief General

Manager, Telecom, Kerala Circle, ,
Trivandrum = eee3rd respondent

Se Krishnan, Deputy General
Manager, Planning, Office of the
Chief General Manager, Telecom, : ~
. Kerala Circle, Trivandrum «eothe 4th respondent

The Chief General Manager,
Telecommunications, Kerala
Circle, Trivandrum «ssthe 5th respondent
‘ (additional impleaded)

M/s. K. Ramakumar & Ramachandran L
Nair, Roy Abraham _ «sosthe counsel for the
' applicant

~

Mr. T.P.M. Ibrahdm Khan, Additional ‘ The counsel for the
Central Government Standing Counsel .,..respondents,

e
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. JUDGMENT

Shri N, Dharmadan, Judicial Member.

The applicant in this case is at present

working as Divisional Engineer in the Senior Time

Scale (STS) in the Telephone Department., = The next

promotion post to which the applicant is eligible is

'Director/TéleCOm District Manager/Deputy General

Manager, According to the applicant these posts

are in the Jﬁnior Administrative Grade (3AG), - The

)

relsvant rule providing for appointment to JAG is
extracted and stated in the Annexure=A, It reads

as follous:

"8, Aﬁpointments to the Junior Administrative

Grade in the service'shall be made by

~ selection’on merit from amongst officers

ordinarily with not less than S years
approved service in Senior Time Scale of
Telegraph Engineering Service Class I,
on the recommendations of a duly constitu=
ted Departmental Promotion Committee:
Provided that such officers shall be
permanent in Telegraph Engineering
‘service c12ss Teeecces " '

The applicant submited that he is. fully qualified to
be appointed to the JAG, but he Wasnot given prOmotion

since thereis coi'tr‘o'versy exists between the direct
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recruiteas-and promcteses anh that matter is at
present pending before the Supreme Court., It is
true thaththere is nO'Finality about éhe‘Fixed
position of the applipapt in the seniority ligt,
Sut the‘existing’seniﬁrity list cafot be ignored;
_ Neverfhless he submited that as per tﬁe seniority
list in thé 3uniof Time écale as on 12th July 1983
the agplicant was given rank No.?gg’énd he plaims

: : -
that he is éepior ih the STS becauée of his continuous
of‘fic'iatig-n in the post of sth. " But the départmént
is nof accépting thié position and granting the benefit
due to.him‘in ﬁhe mattérvof'atileast in the poséing
in the néxt promoﬁ;on, post on a temporary Or provi=-
sional basis.  Houever, ‘r';e cubmitedthat the 4th
respondent is far junior éo‘hiﬁ and he has only -
2.years and 9:months Servi§§ in the post of STS,
uhi}e}thg appligant worked in tﬁat'grade about 9.
‘yéérs and he,is‘fﬁlly qgal?fiéd totbe‘prbmoted anq

posted as Junior Administrative Grade Officer.

H
i
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2. Thé'applicant FurtFer submitted that

without considering thevsehiqrity.and bgtfer élaim
éFAthe applicant ﬁhe third respondent promﬁted some
of the jﬁniors of the applicant including the fourth
respondfnt as per Annexure-Ba; QAG/STg‘Qf ITS Group'A!
under the gUigé'that these ﬁrumotions are effected

in the interest of serv}ce and that they are for a

limited period of 90 days. ‘The applicant objected

hY

’to Annexure-B promotions on the ground that the

orders have been issued without satisfying the

‘eligibility conditions prescribqg in’Anneuxre-A

rules referred to above., Annexure=D is the copy

of another representation submitted by the Association

of Telecom Engineering Service Officers voicing same

‘grievance. In this representation the follouwing

three points were specifically_stressed:

"1, ~Passing Group B exam is a condition
for reqular pfomotion as AE., Those
who do not pass that exam are not given
offiqiating. '
2. Approval by DPC is a condition for E
regular promofion those who are rejected
by DPC are not given local offéiating

any more.
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3. Though ADETS are senior toAEs they
are not given officiating in STS as do not
fulfil one of Eha~condit}ohs for reqular
promotion to STS viz, minimum service of
five yearseeeess" .

3, The P & T Board, by Annexure-C memo which
was issued to all heads of Departments, indicated that the
President ‘has delegated powers for filling up the posts of
1 14 | /

Junior Administrative Grade of ITS Group 'A' on leave and
short term vacancies for a period more than 30 days but
not excesding 90 days, after satisfying the suitability

of the candidates for such temporary posts, In response

to s lstter sent by the Circle Secretary of the Association

Annaxure-E reply Qas sent in which it has been stated that
inter se seniority list of dirsct recruitses and promotse

'officars ip Junior Time Scele 'in ITS Group 'A', publishsd Sy'-
the BOT vidse 19§ter 6-8/87-STG,I dated 4.,7.88 has not been
képt in abeyance and it is still operative and that.uith
regard to the filling up of sho;t.tarm “wacancies

in JT$ grade only‘tempﬁrary p§$tings-are made

subject to the candidates being found fit for the

promotion from STS to JAG.  The Circle Secretary
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submifted aother representatidn to the Chief General
‘Manager uﬁich was also replied by Annexure=~f order

- stating that the'bromdtions are being m;de only on
quiciating basis and thg minimum conditions - aﬁd
seniority will be considered only in reqular

) : - o
promotion, Even though the matter was again\tagen
up specifically pointing out #he relevant rule in
Annexure=-A the respondents did not accept the caée
éf fhe applicant'ahd tﬁe Asg:ciation}of the Officers,
Anneﬁure-G reply‘uas given infbrming that the case is
pending with the Directorate, | While so, Annexure-H
was also issued by the Aséistant General Manager (Admn.)
'in Uhich it has been étated thatuthe 4th respohdept-
though reverted to fhé cadre of Divisional anineer
with effect Féom 31.3,1989 he was again promoted to
the .cadre of JAG and'posted-as Télephone Distriét
Manager;_thtay%m from ﬁ;6.1989. Hence under these
circumstances the apblicant filed this application,
chalienging Annexﬁre-F, G ;nd He He also seeks for
a declar§tion that the p;omotion given to.the 4th
respondent is.illeéal and violative of Articles 14,

16 and 21 of the Constitution of India, His further

o)oo?;o



7

prayer is that the applicant may be promoted to the

)

‘next higher post,

-

3, Alomg with the counter affidavit filed by
the respondents 1 to 3 in this case, they have also
produced as Annexure R(A) inter se seniority list between

the direct recruitees and promotess in ITS Group 'A! in

which the position of the applicant and the 4th respondent

~

)

are shown as follous:

s1.No. Name o - Rank in the

_ - e seniority list _fffif&f___
Te Ramakrishna Iyer 50 . Promotee(P)
2, S, Krishnan 189 Direct _

- (4th respondent) . Recruitee(DR)
3; -A. Satyapalan 212 Promotes

4o K.A. Joseph - 261 DR

5, . M, Haridasan 277 DR

6o P.V. Vijayakumaran 361 " DR

7. A.K. Harsha Kurup . 86 . ~ Promotee
o RRldel

\

It 1s admitted in the counferAaffidayit that the dispute
regarding the claim of seniority between the direct
recruitees and the promotees is pending before the Supreme

Court. In this case the claim of the applicant is that

he has;has put in 8 years and 7 months of service in the post

of STS while the respondent=4 has only 2 years and 9 months
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sarvicg in STS and the 4th respondeﬂt is totally
inneligible to be even promoted on'an officiating basis
as JAG and theré;s no justification in ignorng the
rights of the applicant to post in the temporary
vacancies-iﬁ préfergnce‘to the_léss qUalifiea persons

as shoun in<Annexuré;Bf : Adm;ttedly there is no
disqualification for giving the applibant temporary
postings as JAG, uhgn éompared with Premachandra,
Rém;k:ishna Iyer etc., included in Annéxure-B_iiét,

In fact the applicant has a better claim and eligible

to ba,post?d iﬁ teﬁﬁorary vacancy because of the 1ong'- B
‘experienée and servicg in the-ligh§ oF para 28 of "
Anéaxure-a.~ Even in Caseslz:mpdrary postings fof o
short.ferm vacancies not axceading'Qb déys, the
raspondentsr1 te 3 are bound to‘make a selection for
ascertaining the basic eligibility of candidate as

' confempiéfed in the Rule 28 of thelTelegraph Engineering
Servicev(tlasi I) Rules as gxtratéd in Annexure~A, The
seniority ofithédth rasbqndent aé submitted by the
respondents 1 to 3 cannot Se a final and cﬁnclusivaj

becauss of the dispute regarding the same bstuween ths

direct recruitees and promotees is pending final

...g..
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adjudication before the Supreme Court of India. Uhen
tﬁere is no finality about the seniority to be accepted,
the consideration for temporary posting as JAG should.

be based on the assegsment of the experience and
'qualificationswhich as claimed by the applicant, are

~the basic eligibility conditions fo; the posting. Thers
is no indication as to:whether sgch an assessment had
been made by the :espoqdepts 1 to 3 before passing
Annexure=8 postihge. The applicant's ﬁi years experiencs
as STS will Aaye.to be reckoned and some weight ought

' to have been given to the same. Ws are sat;sfied that
having regard to the facts and cifcumstances of the case
the applicant has got better 6iaim for temporary pbsting. '
but he.had not been considgred in the light of Annexure-A
Rule, Inspite of repeated'representaﬁion file'd by'thev
applicant and the Association of Telecom Engiqeering
‘Servicew OFFicers, the réspondénts 1‘to\3 did not care

to consider the claim of tha.applicant and simila;ly :
placed officials.  In fact according to the applicant

they have taken a hostile attitude towards thsm sven

for considering thase persons for temporary postings.

N
~

‘The applicant has a further case that Annexure=8 would

.001oo.
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‘disclose that the posts have become vacant not temporarily

but permanently dnd the 4th.respondent and others who
wére.posted as per Annexurefé with the foot note "All

the promotions ordered above are for a period‘not exceeding
90 days",  Immediately after the expiry of such period
mentioned in the ordsr fresh ordsrs Forvfurther period of
90 days are being issuad to them sovmuch to the applicant
uquld Pq péfmanently debarred from getting furtheg
promotion, On a careful examination of Annexure-B

would d;sclosa the fact that the persons pasted as per

that order are not posted to temporary er in the short

-

. term vacancies. Moreover Anngxure~H would indicate that

though the 4th reéponqent was reverted he was again
promoted and that the rQSpondQnts 1 to 3 are taking
attgtude'af Fevauringfhim.- Under these circumstances we
fesl that the preseﬁt method ofvprovisional postings are
allowed to continue wighout considering the claimsof the - -
applicant o?'making an asses;ment of the basic raquireménts
of the candidate, thére ié the pogsibility of pérmanent
deprivati;n 6? riéht‘of the applicant and pebsdns uhé

are reall& aligible t; get posting to get an officiating

promotion, It would be an unsatisfactory state of

affair and may cause heart burning to the applicant

.0.011.-



and othe?o having better claims on account of long
service in the Dapartmeﬂt. It is pertinent to note

in this connection that even under the authorisation at
Annexure-C provisional short term appo{ntments in tha
exigencips oé‘eervice can bs made oniy of the senior

most officer of Senior Time Scale considered fit for

promotion, Primarily ﬁo be fit for promotioﬁ the

officer has to have at least 5 years service in the
Senior Time Scale. This is not being adverted to

by the respondents 2 and 3 for naking’the provisional

promotions, This action of the regponts 2 and 3 is

arbitrary, Hence, we allow the application and quash

. _ = :
the impugned orders RRR WHXXRRX KRR XRRPRRIARXE 10

xxxxkdar so far as it concerns the appointment of 4th
respondent and direck the respondangs to congider the
c;aim of the-applicant for temporary posting by virtue
of long experience and better claim as alleged in the

application,

- There will be no order as to costs.

(N. Dharmadan) Y% « (N.Y, Krishnan)
Member (Judicial) Hember(Administrative)

Pronounced in the open‘ bourt on 23 1.1990 on behalf of

the Benchs %‘60\\///gxwﬁa

(N. Dharmadan) -

. ganga. | | ‘ Member (Judicial)
: 23,1.1990 .
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM . .
RA 22/90 :n 0.A. No. 357/89 +99 . -
KX 0% _
' DATE OF DECISION 18,'7"'_90
Union of India rep. hy the Applicant wi/Respondents in OA

Secretary, Ministry of
Communicaticns, New Delhi & others

ML_NN_SugAmanala&,_SLGSL*_ Advocate for the Applicant (s)

Versus :
GPT Naiyp . - Respondent (s) /Applicant in O A
ﬂ[_s K Ramakumar & —Advocate for the Respondeht (s)
VR Ramachandran Nair
CORAM: V
The Hon'ble Mr. ~ NV Krishnan, Administrative Member ) *

- The Hon’ble Mr. N Dharmadan, Judicial Member

Whether Reporters ot local papers may be allowed to see the Judgement ? Y‘w
To be referred to the Reporter or not? ho

Whether their Lordships wish to see the fair copy of the Judgement? D

To be circulated to all Benches of the Tribunal ? =g

S

JUDGEMENT

_ 8hri N Dharmadan, Judicial Member
: ’ ¥

'Respondents 1 to 3 have filed this revieu
application for reviewing the judgment passed by
us in this'caSe_pn 23.1.90 on the ground that ghére
is egror apparént on fhe face of record and that
the observatiﬁns made in the judgment would affect
the regular selections. They have also raised
various othar contentions,
2 ' The applicants in the OA have filed repiy’
denying the statements made in the revieu petition,
3 We Eave heard ihe_matter and after perusing

the records we nave satisfied that the review

ﬁy// applicants have not made out any case for interference

.
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in this matter in exercise of our jurisdiction by

way of review. UWe are inclined to dismiss this

~application with the observation ‘that the‘only

controversy placed before us for consideration was
the rival claims of the applicant and the 4th o

. appointment to the
Respondent to get provisional[pﬂﬁiimgxnsxJunmr~
Administrative Grade in short-term vacancies of limited
duration of 90 days. These postings were effeéted
without cdnsidering the longer period of officiation

in Senior Time Scale

of the app11Cdnté?hen compared with the offlclatlon
oF the 4th respondents in the same post. We have
considered this aspect in the lighf of Rule=-28 which
has been extracted in the judgment. The cbservations
in the judgment are confined to settle the controversy
that has been placed before us for consideration and
they would not stand in the way of making regular

selections by the Government in accordance with lauw.

With these observations, the revieu application

is dismissed.

Mh_ade L

(N Dharwaaans (NV Krishnan) .
Judicial Member ARdministrative Namber

18-7-90 .



