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JUDGEMENT

(Hon'ble Shri AV Haridasam, IJM)

The applicant, a Lower DOivision Clerk in the Savings

Bank Control Internal Check - and Pairing Organisations

(SBCO) of the Department of Posts, has in this application

filed under Section 19 of the Admimnistrative Tribumals

Act challenged the provisions in the recruitment rulés to

the post of Upper Division Clerk in the SBCO which prgscriﬁe'
different.périods of service in the feader category for
aligibility for taking part in the‘examinatiad to LD clerks
borneon.the cadre'o?'SBCO and LD Clerks wmrking‘there, but

belonging to the Audit Office and also making the examination

...‘é....z

o (\/\/

bi



*e
N
.

qualifying for Audit Office LDCs while competitive for

other LDCs, as violative of "< Articles 14 & 16 of the

Constitution.
2. Tha factual matrix is thus.
3. The applicant was appointed as LOC in the SB8CO

on compassionate grounds on 2.4.1987 on the death of
his Pather. The next higher pest is UDC, According to
the recruitment rules, the method of Pilling up of the

post of UDC is as follows:-

(a) 50% Promttime-scale clerks of Post Offices

on the basis of a test;

\

(b) 30% from LDCs of SBCO on the basis of a

test; and

(c¢) 20% Prom LDCs of SBCO on the basis of
seniority-cum-fitness.

The selaction is.to be made by the Class III Departmental
Promotion Committee. The grievance of the applicant is
that though the LDCs working im the SBCO either directly
racruited in the Organisation or on deputation from
Audit Office, .'are) members of an integrated class of
service, the condition of 5 ysars service as LD Clerk

‘ promotion as
for LOCs of the SBCO for appearing in the test for/UDC

of e

while only/2 years service isxpresgribes for LOCs of
Audit Office working in the SBCO is discriminatory and
violative of Articles 14 & 16 of the Constitution. His
further grievahce is that the provision in the recruit-

ment rules making the examination qualifying Por the

LOCs of the Audit O0ffice and competitive for other LODCs
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and preference given to the LDCs in the Audit 0ffice who
qualify in the examinmation for promotion as UDCs ogver other
'LOCs is also wholly discriminatory and unjustified. The
applicant wh§ has got only 4 years of servics when the
respondents initiated action for conducting the departmental
examination for promotion, finding that in view of the
provision contained in the recruitment rules his candidature

would not be considered, has filed this application.

4. ‘B8y interim order dated 22.3.1991, we had directed
that the applicant should also be provisionally allowed to
appear in ths examination for promotion to the post of UDC
proposed to be heid on 5.5.1991 sub ject tothe outcome of

_the application.

5. The respondents in their reply statement have sought
to justify the impugned provisions in the recruitment rules
' since
on the gruund‘that[till 1960, the Audit OPPice staff were
e
attending to the checking of irregularities and frauds in
the Postal Sawingé Bank, when the SBCO staff took over the
said work from the Audit staff on the formation of the SBCO,
the Audit Office LDCs who wers attending to the said work
had to be absorbed in SBCO and a transitory provision giving
them the same conditions of service which they had in their
parent organisation had to be incorporated in the recruitment
rules dealing with the Audit Bffice staff working in the
SBCO and that as it is unlikely that there would be any

'LOC belonging to the Audit Office now in the SBCO, the

alleged discrimination in the rules has no practical relevanca.
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They have alsﬁ contended that the functions of the Audit
Office LDCs and those &f the LOCs of the SBCO not being

the same or similardbﬁvé§§§f§00_clasaification cannot be
said to be unreasonabla; The respondents havevalsu raised
8., contention that as the applicant was appointed on

he
Compassionate grounds and not on merits, thexepplicant has

no legal or moral right to challenge the recruitment rules.

6. We have carefully gone through the pleadings and
documents on record and have also heard the arguments of
the learned counsel on either side. The lbarned counsel
for the applicant argued that as the LDCs of the SBCO
whether directly recruited or borneon the cadre of Audit
Bffice and working dn deputation in the Organisation are
identical in their nature of duties and gqualifications
and that as théyAhave been integrsted into one seriice,
the péovision in the recruitment rules providing for the
requirement of S‘years' continuous service in the grade
in case of LDCs of SBCO and only 2 .years' service in cass
of Audit Office LOCs working in tﬁa Organisation is absolutely
unreasonable and unjustified. The learned counsel also
furtﬁer invited our attention to note 2 under Rule 6 of

the recruitment rules (Annexure‘l) which reads as follous:-

"The examination is qualifying for Audit Office
Lower Division Clerks and competitive for other
Lower Division Clerks. The Audit Office Lower
Division Clerks uho qualify in the examination
will have preference over other Lower Division
Clerks for promotion. If the Audit Office Lower
Division Clerks qualify eaqtal to the number of
vacancies announced, all vacancies will go to
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them. 1If they qualify in excess of the number of
vacancies announced, the officials in excess of
the number of vacancies be promoted against the
vacancies of succeeding year. They will be placed
on the approved list on the basis of their
seniority in Lower Division Clerks Grade."

The learned coun#el argued that this provision in the recruit-
ment rules takes away the chances of thé LOCs of the SBCO

for promotion to the 30% posts of UDSc to the filled on the
basis of a test, to a considerable extent and the Audit Office
LOCs working in the Organisation are given undue preference in
the matter of promotion to that post. The learned counsel
argued that tha difPerential treatment of LDCs woréing in the
Orgénisation bésed on the source of their recruitment is
arbitrary, unreasonable and vieolative of the fundamental

right to equality in the matter of employment.enshrined in |

Articles 14 and 16 of the Constitution.

Ze Equality before law is ensured to all ﬁersons under
Article 14”of the Constitution and Article 16 provides that
there shall be équality of opportunity for all in the matter
of employment or appointment to any office under the State.
Therefore, Article 16 is only an instance of incident of the
guarantee of gquality enshrined in_ArtiC1e 14; it gives
effect to the doctrine of equality in the sphere of public
e@ployment as adumbrated ih that Article. The guarantee to
equality of opportunity cannot be taken to mean that the
asame lau must be made applicable to.all persons. When
differences and disparities exist among men énd things,

it cannot-be held that the same law should be épplied

to all men and matterss It would be XXAXXXXXX
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necessary to bring special legislations depending on the

social requirement and limited in its application to separate

class of persons. It has been acceptéd that the conflic-
ting demands of specislised legislation and principles of
equality can be resolved by reascnable classification. The
doctrine of reasonable classification recognises that it is
permissible to classify for the purpose of legislation'
provided that the classification is reasonable and founded
on an intelligible differentia that bears a rational nexus

to the object sought to be achieved by the legislation.

8. Let ds examine uhethe: the impugned provisions in
the recruitment rules which provide for a lesser length

of service for LﬁCs of the Audit Office for promotion to
the post of UDCs than the other LDCs and the further provi-
sion that the examination would be.qualifying in the case
of LOCs of the Audit foibe and campetitive.in the casse of
atheré and that the LDCs of the Audit Office who qualify in
the examination Qould have prefarence over other LOCs for
promotion are reasonable and whether the classification is
based on any intelligible differentia which bears a réasan—
able nexus to the object sought to be achieved. The LOCs
of SBCO recruited directly to the organisation and those
who are on deputation frovaudit O0ffice are, after coming
under the Organisation, woerking as LDCs in an integrated
class without any difference in their duties and respon-

sibilities. This averment in the spplication has not been
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controverted by the respondents. ‘The'ﬂnly difference bet-
‘ween these two tlasses of LDCs is that some of them were

*

brought from the Audit OfPfice thle others were recruited
direct. It has not been shoun that there is any marked
difflerence in the recruitment qua;ifications or the méthud
of rec:pitment to the cadre of LDCs in the Audit Office and
in the 5B8C0. Therefore, houw can it be éaid that the LDCs who
‘were recruited directly are in any uayAqualitatively
different from the LDCs of the Audit foice?“EVen if it

is assumed that there is aﬁy qualitative difference betueen
thesé two classes of LDCs, after they have come under the
SBﬁU in the cadre of LDCs and have beeﬁ ﬁreated as an -
.integrated class of LDCs, is it permissiblé to classify
them separately ?ﬁr the purpose of granting adVantage over
one class to the other in the matter of ﬁromotion to the
higher post on the baéis of the source of their récruitment?
We are of the view that the answers must be in the negative.
It is open to the administration to lay_aouﬁ that ﬁromotiun
to the‘higher post will be given only to those who possess

a higher qualification. But once a decision is taken that all
beionging to one cadre are entitled t§ promotion to the
higher post, to prescribe different criteria for members

of an integrated sérvice giving preference to one class on

the basis of the source of their recruitment alone is

arbitrary and unreasonable. In Roshan Lal v. Union of India,

AIR 1967 5C 1889, the Hon'ble Supreme Court has stated thus:-
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"At the time when the petitiomer and the direct
recruits were appointed to Grade D, there was
one class in Grade D formed of direct recruits
and the promotees from the grade of artisans.
The recruits from both the sources of Grade D

. uere integrated into one class and no discrimina-

tv tion could thereafter be made in favour of
recruits from ons source as against the recruits
from the other source in the matter of promotion
to Grade C. To put it differently, once the
direct recruits and promotees are absorbed in
one cadre, they form one class and they cannot
be discriminated for the purpose of further
promotion to the higher Grade C."

in SM Pandit v. State of Gujarat, AIR 1972 SC 252 and in

RS Deodhar v. State of Maharashtra, AIR 1974 SC 259 -

the Hon'ble Supreme Court struck doun the second proviso

to the amended Rule 1 of the Bombay Civil Services Clas-
sification and Recruitment Rules which provided that half
the vacancies reserved for appointment by promotion to

| the post of Deputy Collector should be filled by directly
recruited Mamlatdars who have put in at least seven years
service in the post. The Hon'ble Supreme Court in Deodhar's

case observed as follous:-

"So far as the question of validity of the second
provisd to rule 1 of the Rules of 38th July, 1959
is concerned, there can be no doubt that the Bombay
High Court was right in declaring it to be invalid.
It can hardly be disputed that both the directly
recruited Mamlatdars as well as the promottee
Mamlatdars form one class. They are both knoun by
the same designation. They have same scales of
pay. They discharge the same functions. The posts
held by them are interchangeable. There is nothing
to show that the two groups are kept apart. Both
are merged together in the same class. It is not
competent to the Government thereafter to discri-
minate between directly recruited Mamlatdars and
promotee Mamlatdars in the matter of further
promotion to the posts of Deputy Collector. That
would be violative of Article 16 of the Constitution.”

Q.Q....g
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In Mohammed Shujat Ali v. Union of India (AIR 1974 sC
1631 : 1974 Lab.I C 1103) after s ‘SuUrvey of the the earlier
decisions of the Hon'ble Sapreme Court, " the Hon'ble

Supreme Court observed as follous:-

"But from these decisions it cannot be laid doun
a@s an invariable rule that whenever any classifi-
cation is made on the basis of wariant educat ional
Qualifications, such classification must be held
to be valid, irrespective of the nature and pur-
pose of the classification or the quality and the
extent of the differences in the educational
Qualifications. It must be remembered that'life
has relations not capable always of division into
inflexible compartments'. The moulds expand and
shrink. The test of reasonable 'classificatian
has to be applied in each case on its peculiar
facts and circumstances. It may be perfectly
legitimate for the administration to say that having
regard to the nature of the functions and duties
attached to the post, for the purpose of achieving
~efficiency in public service, only degree holders
in engineering shall be eligible for promoticn and
not diploma or certificate holders. That is what
happened in (1974 (1) SCC 19 : AIR 1974 SC 1 :
1974 Lab. I.C. 1) and a somewhat similar position
alsc obtained in (1973% 3 5CC 592 : (AIR 1973 SC
811 : 1973 Lab. IC 423). But where graduates and
non-graduates are both regarded as fit and, there-
fore, eligible for promotion, it is difficult to
see how, consistently with the claim for aqual
opportunity any differentiation can be made between
them by laying down a quata of promotion for each
and giving preferential treatment to graduates
over non-graduates in the matter of fixation of
such quota,"

In SL Sachdev and another v. Union of India and others,

1980 (4) SCC 562, the Hon'ble Supreme Court held that the
directions‘issued'by the Director Gemeral of P & T that

the total number of selesction grade‘posts available for

the UDCs who came from the Audit Offices should be 10 per
cent of the total number of Audit Office UOCs in the Savings
Bank Contrcl Organisation and Savings Bank Internal Check

Organisation of the P & T (the same organisation as in this
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case) is violative of the principle of equality enshrined
in Article 16 of the Constitution. In a more recent deci-
sion in Abdul Basheer and others v. Karunakaran & others,

AIR 1989 SC 1624, the Supreme Court had held that the fixa-

tion of a ratio dividing the quota of promotion between

preventive
graduate/officers and non-graduate preventive offi cs in

the Kerala Excise & Prohibition Subordinate Service is
violative of Articles 14 & 16 of the Constitution. The

Hon'ble Supreme Court observed as follous:-

"It seems to us that the history of the evolution
of the Kerala Excise and Prohibition Subordinate
Service has shown no uniformity either in approach
or in object. The history has varied with the
circumstances prevailing before and after the
reorganisation of the State on 1 November, 1956.
Originally when more emphasis was laid on the
induction of graduates the ratio of graduate to
non-graduate officers was maintained at 3:1.

But from 9 September, 1974 the ratio was changed
inversely to 1:3. More non-graduates were nou
inducted into the Service. The trend shows, if
anything, that it ran in favour of absorbing more
non-graduates. The conditions pertaining to the
service, and respecting uhich the constitution of
the service varied from time to time, showed
fluctuations. A consistent or coherent policy

in favour of graduates was absent. This is.not a
case where the cadre of officers was kept in two
separate divisions. It was a single cadre, and
they uere all gqual members of it. There is no
evidence that graduate Preventive Officers en joyed
higher pay than non-graduate Preventive Officers.
The High Court has noted that the nature of the
duties of Preventive Officers whether graduate or
non-graduate was identical, and both were put to
field work. Non-graduate Preventive Officers were
regarded as competent as graduate Preventive
Officers. There is no evidence of any special
responsibility being vested in graduate Preventive
Officers. Once they were promoted as Excise '
Inspectors there was no distinction betusen
graduate and non-graduate Excise Inspectors.

In our opinion the learned Single Judge as well .
as the Division Bench are right in holding that

0000000011
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the prescription of a ratio dividing the quota aof
promotion between graduate Preventive O0fficers and
non-graduate Preventive Officers is invalid on the
ground that it violates Articles 14 and 16 of the
Constitution." '

All these decisiqns of the Hon'ble Supreme Court shou thét
a-¢1339ification of the members of one integrated service

on the basis of the sourée of recruitment alone and presc-
ribinquuataffor promotion is violative of the principles of
equality ehshrined‘in Articles 14 énd 16 of the Constitution.
Therefore, the note 2 belou pafag:aph 6 of the Recruitment

Rules (Annexure I) stipulating that the examipation would be
ﬁualifying for Audit Office LOCs and competitive for other

LOCs and providing.that Audit dffice LDCé would have preference
over other LDCs for promotion, that if Audit Office LOCs

qualify equal to the number of vacancies annpunced, all the
‘Qacancies would go to them and that if more Audit Ufficé LDCs
qualify tﬁan the vacancies, the.exceas would be promoted against

4 y
vacancies of the succeeding year is arbitrary and violative

of Articles 14 and 16 of the Constitution.

9. The provision~in the recruitment rules providing for

. o f ’ . .
requirement of 5 yeargﬁcontinuous.service in the grade in the
case of LOCs of SBCO and only two years service in the case
of Audit Office LOCs working in the Organisation, according
to the learned counsel for the applicant, is against the
provisions of Articles 14 and 16 of the Constitution. The

learned counsel argued that this discrimination based solely

on the basis of source of recruitment . is arbitrary and

, 00000.00000012
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irrational. Seeking support’ffom Roshan Lal v. Union of
Indié, AIR 1967 SC 1889, and from Mohammed Shujat Ali v.
Union of India (AIR 1974 SC 1631 : 1974 Lab. IC 1103), the
learned counsel argued with considerable vehemenéé that
being declared the LOCs in the Department without reference
to the source of recruitment, to be entitled for bromotion,
it is not open for the Depargaent to preécribe different
standards of eligibility solely basihg on thé source of their
recruitment. In Roop Chand Ad}akha and others V. Belhi
Development Authority, the Hon'ble Supreme Court had occasion
to consider‘the question wheﬁher prescribing different stan-
dards of eligibility for diploma holdéra‘and graduates for
promotion from the cadre of Junior Engineers to that of
Assistant Engiﬁeers and in the cadre of Assistant Enginéers
to that of Executive Engineers in the Delhi Development
Authority violated Articles 14 & 16 of thé Conétitution.
Different periods of‘service in the case of diploma»hblders
and graduates were prescribed for eligibility for ﬁromotion
to the higher cadre. It was contended on behalf of the
diploma holaers that since both the diploma holders and
graduates have fused into one cadre of ..Junior " Engineers
and had been coﬁsidered'eligible for promotion to the higher
post of Assistant Engiqeers and in the cadre of Assistant

© Engineers t§ the cadre of Executive Engiﬁeers, to prescribe

different period of service in the louwer cadre for promotion

was violative of Articles 14 & 16 of the Constitution. The

Hon'ble Supreme Court/rejected the contention on the ground-

...O...C013
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that considering the interest of efficiency of the service, if
the Government has decided that a longer length of service
experience in the case of diploma holders thén graduates for
promotion to the higher cadre, the decision cannot be consi-
dered as arbitrary or irrational. The following observation

of the Hon'ble Supreme Court brings out the distinction:-

"In Triloki Nath's case, diploma-holders were not
considered eligible for promotion to the higher
post. Here, in the present case, the possession
of a diploma, by itself and without more, does
not confer eligibility. ODiploma, for purposes of
promotion, is not considered equivalent to the
degree. This is the point of distinction in the
situations in the two cases. If Diploma-holders
-=-0f course on the justification of job-require-
ments and in the interest of maintaining & cer-
tain quality of technical expertise in the cadre
-=-could validly be excluded from the eligibility
for promotion to the higher cadre, it does not
necessarily follow as an inevitable corcllary

. that the choice of the -recruitment policy is limi-
ted only to two choices, namely, either to consi-
der them "eligible" or "not eligible". State,
consistent with the requirements of the promotional
posts and in the interest of efficiency of the
service, is not precluded from conferring eligi-
bility on Diploma-holders conditioning it by other
requirements wvhich may, as here, include certain
quantum of service-experience. In the present
case, eligibility determination was made by a
cumulative criterion of a certain educational qua-
lification plus a particular quantum of service
experience. If cannot, in our opinion, be said
as postulated by the High Court, that the choice
of the State was either to recognise Diploma-hol-
ders as "eligible" for promotion or wholly exclude
them as "not eligible". 1If the educational quali-
fication by itself was recognised as conferring
eligibility for promotion, then, the super-imposition
of further conditions such as a particular period
of service, selectively, on the diploma-holders
alone to their disadvantage might become discri-
minatory. This does not prevent the State ffom
formulating a policy which prescribes as an essen-
tial part of the conditions for the very eligibility
that the candidate must have a particular qualifi-
cation plus a stipulated quantum of service-experience.
It is stated that on the basis of the "Vaish~-Committee"
report, the authorities considered the infusion of
higher .academic and technical quality in the personnel

‘requirements in the relevant cadres of Engineering
Services necessary. These are essentially matters
of policy. Unless the provision is shown to be
arbitrary, capricious, or to bring about grossly
unfair results, judicial policy should be one of

P
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Judicial restraint. The prescriptions may be some-
what cumbersome or produce $ome hardship in their
application in some individual cases; but they can-
not be struck down as unreasonable, capricious or
arbitrary. The High Court, in our opinion, was not
justified in striking down the Rules as vitlative
of Articles 14 and 16."

fram the above observations, it is evident that the prescrip-
tion of a longef perioa of service in the cadre‘of JEs for
diploma holders for promotion to the cadre of AEs than in the
casé of graduates uas considered reasonable because the
edugatiogal qualificaéion b? diploma plus a}certéin period
of seryice—experience alone vas considered equal to é degeee
in engineéring. 'So, the Hon'ble Supreme Court upheld the
provision in the’recruitﬁent rules bécause there was. an
intelligible differentia in the Qla&ﬁ?ications, But in the
case before us, does such an intelligible diffe;enti@ exist
in classifyihg the Lower Division Clerks_pn the bésis of
their soﬁrces:of recruitment? LDCs in the SBCO recruited
directly to the Brgaﬁisation and those who were deployed
from Audit OPPice after cﬁming:uﬁdef the Organisation had
been uorkiﬁg as LDCs in an ihtegrated\cadre without any
difference in thgir duties and respopsibilities. There is
no marked difference between the recrﬁitment quali?ications
or methods of recruitment amdng the LDCs in the Audit Office
and the SBCU. Thére is no case for the respondents that for
deputation or debloyment in the SBCU, the Audit Office LOCs
had te hAVe any prescribed length of service_iﬁ yhe Audit

Offiice. Therefore, we do not see any reason for theke being

ary difference in the standapd of efficiency betueen LDCs

cececs-o15
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recruited direct to the 5BCO and those who wdre deputed frqm
the Audit office. The distinction between the diploma
holders and engineering graduates considered by ﬁhe Hon'ble
Supreme Court iﬁ Roop Chand Adlakha and others v. belﬁi
Development Authority and others (ATR 1989 (1) SC 437) is
not there in this case.

N .

10.  In SL Sachdev & another v. Union of India and others,
1980 (4) SCC 562, the Hon'ble Supreme Court refused to enter-
tain the challenge against the provision in the reéruitment
rules in the case of promotion to Seledficn Grade/Head‘Clerk
cadre in the_SBCD which prescribed 10 years of service for
promotion in the case of UDCs of Audit Office while the
miniﬁum service prescribed ip the case of other UDCs was
only—S years. The Hun'blé'Supreme Court declined to inter-.
Pgre,for the reason that the provision in the grécruitmept
rQles which came into force in 1969.uas challended only in
the year 1979 and that éonsidering the history leading to

the formation of the new organisation SBCO ICO, the distinc-
tion made betuween the tuo classes.pf ubCs in the context of
length of their service for, the purpose of ﬁromotion was not
considered.to be arbitrary or hiscriminatory. It was also
observed that the staff of Audit Office which was engaged

in the Savings Bank's work miéht well have faced retrenchment
and that instead of subjecting them £o that hardship, they
were given the option ‘of joining the neuw Brganisation‘and
that experience-uwise also, there would appear to ﬁe fair

/

justificatiaon for requiri them to put in longer‘service

0000-000016
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in the neu Organisation before they are eligible for pramb-
tion to the highér grade. It is clear from the reasocning
givgn in paragraph 15 of the above judgement of the Hon'ble
Supreme Court at page 568 that the historical background and
the standard of experience in the case of the UDCs ﬁraun
from»the Audit Bf?ice and the UDCs borne in‘the cadre of the
SBCO 'IC0 justified such é distinction. Therefore, the fact
that the Hon'ble Supreme Court did not agree to interfere
with the provisions of the fecruitment rules for the post
of Selection Grade UDCs/Head Clerks providing for different
1ength of service in the'Urganisation for UDCs drawn from
different sources cannot be canside;ed as contrary to the
view expressed in the judgements referred to above and in
paragraph 12 of the very same judgeﬁent..'Probably, because
ﬁhe provision in the recruitment rules which provided just
tuo years service for LDCs draun from Audit Office while 5
years servics was preécribed for other LOCs to bé promoted
to the post of UDC in SBCO and also on the basis of the
histoiical background of the'Organiéation it was held that

5 ,
the UDCs drawun from these two sources fetained separate

characteristics and had différent standard of experience.

1. In Abdul Basheer and others v. KK Karunakaran and
others, AIR 1989 SC 1624, the decision in Sachdev's case

.uas noted and it has been explained as follows:-

"In SL Sachdev y. Union;of India, (1981) 1 SCR
871 : (AIR 1981 SC 411) again the discrimination

.0'......17
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betueen UDCs draun from Audit Offices and other

‘UDCs in the matter of the eligibility qualifi-

cation for promotion was justified on the basis

that the one enjoyed greater experience and that

the distinction based on length of service was
directly related to the object of the classification.”

In the instant case befﬁré us, the LDCs borne on the cadre
of SBCO and those who were absorbed or had come on deputation
from the Audit'foice'uereYMerged into a uniform class and
“there haé been absolutely no éif?erence in their nature of
duties. The recruitment qualification and the method of
recrﬁitment of LDCs in the SBCC and in the Audit foice‘do
not show any marked difference. Therefore, the experience
in the case of LOCs either borme on the cadre of SBCO or
deployed from Audit Office can be séid to be only similar,
"There is no case for the‘respondents in the reply statement
‘ thét there is any dif?erence in the.standard of experieﬁbé
between these LOCs draun from thevtuo spﬁrces. Therefore,
Qe are convinced that the provision in the recruitment rules
to the post aof UDC prescribing 5 years sérvice in the‘érade
of LDC in the‘case of other LDCs while the period prescribed
for LOCs of tﬁe Audit Office working in the Organisation is
only two years is arbitrary, discriminatory and violative

of Articles 14 & 16 of the Constitution.

12, _‘ The respondents seek to justi?y the impugngd provisions
in the recruitment rules conferring special benefits on

the LOCs draun Prom.the Audit Office-on the ground that

uﬁen the éBCU was formed, tﬁe LDCs of the Audit Office who

wvere performing the duties of checkihg irreqularities and

N
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frauds had to be absorbed in the Organisation and that on
their abserption, the same conditions of service which

they had in their parent organisation had to be given to
them in SBCO also and that for that purpose a trénsitqry |
provision was made in the recruitmént rules providing for
special conditions to them.‘ The formation of SBCO was in
the year 1960. Even éccording to the resﬁondents, it is
unlikely' that ‘there would be any LDC belonging to the Audit
0ffice now in the SBCO and, fhere?ore, the alleged discrimi-
nation in the rules has no practical relevance. If that be
so, even if it was considered necessary at the time when the
Organigation Qas formed to give some extra benefits to the
LDCs of the Audit Office uwho got absorbed in the Drgéﬁisation,
that special circumstance being no more in e#istencé now,

- we do not find any jdstificatian for continuance of such

discriminatory provisions in the recruitment rules.

13. - The learned counsel on either side informed us that

“the examiaatiun had been held duriﬁg the pendency of the
application. In.the light of the contention of the respondents
that it is unlikely that there would be any LOC in the SBCO
who had been deputed from the Audit Ofﬁice and in vieuw of

the fact that.the appliﬁant has also peen provisionallyA
admitted to the exaﬁination, we are of the vieu that it is

‘not necessary to strike dﬁun the impugned provisions of the
recruitment rules and to cancel the examipnation which has

already been held. Ue are the view that the interest of

.'.‘....0‘19



justice ubuld be met if a direction is given to the reépon-
dents that if any LOC deputed from the Audit OfPice not
having more length of service than the applicant had been
allouved to participate in’the exaﬁination, it should be
degmed that the applicant wa; also eligible to participate
“in the examination, to declare the résult and to give him
the consequential benefits and also to amend the recruitment

rules prospectively taking away the offending provisions from it.

14. »Before parting with this case, we deem it necessary
to advert to a contentioﬁ raised inkhe reply statement of |
the respondents that thé applicant has no legal or moral
fight to cﬁallenge the recruitment rules for the reasén that
his appointment was not on merits, but on compassionate'
grounds. A'person appointed to a post either directly'ér

by promotipn or in relaxation of fhe normal recruitment rules
on compassionate grounds, becomes a member of the service to
uwhich he is.recrUited. After he joins tﬁe service, even if
‘appointed on compassionate grnﬁnds? he cannot be considered
inPerior in status or unequal to other members of the same
cadre; Once an appointment is made, the fact that a person
is appointed on compassionate grounds has no relevance in
‘regard to his rights, duties and obligations. fherefore,
this conteﬁtion raised in the reply statement is absolutely

frivolous and unwarranted.

15. In the result, observing that Note (2) below Rule 6

and Rule 7 of Recruitment Rules (Annexure I to the OA) to

"




“q} .
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the post of UDC in the Savings Bank dontrol Internal Check
and Pairing Drganisatiun framed by the Di?ector General,
Posts & Telegraph, vide his'letter-No.74/1/67—SPB—I dated
22.1.1969 and No.51/18/70-5PB-1 dated 10.2.1982 prescribing
preferential and in certain circumétances exclusive promo-
tions of Audit Office LDCs and different lengths of service
for LDCs dréun from the Audit Office working in the Organisa-
tion and other LDCs suffer from the vice of discrimination

and are liable to be struck doun as unconstitutional, we -
to

"~ direct the 1st respondent/consider having the reievant parts

. ] V s
of the Recruitment Rules redrafted keeping in vieu the

observations made in the preceding paragraphs within a
' @

-

pefiod of three months from the date of communicaticn of 2
%

copy of this order;b We also direct the respondehts to treat
that the applicant was also eligible to appear for the
examination for promotion to the post of UD Clerk and that
his appearance in the e*aminatibn én the basis ;f fhe interim
order issuedlby this Trib;nal is regular and valid if any
Audit Office LD Clerk who does Aot havé more léhgth of

service than the applicant has been allowed to participate

in the examination and to give him the consequential benefits.

16, There is noj\order as to costs.

/;{YMV ' gﬁ%‘w

( AV HARIDASAN ) | ( SP MUKERJI )
JUDICIAL MEMBER VICE CHAIRMAN

28.8.1992.



