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CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0.A.No.36/2003.
Thursday this the 18th day of September 2003.
CORAM:

HON'BLE MR.T.N.T.NAYAR,” ADMINISTRATIVE MEMBER
HON'BLE MR.K.V.SACHIDANANDAN, JUDICIAL MEMBER

M.Unnikrishnan,

Inspector of Central Excise,

Central Excise, Tirur Range,

Tirur, Malappuram Dt. Applicant

(By Advocate Shri.Jacob Chacko) - -
Vs.

1. Union of India,” repesented by = -
Secretary, Department of Revenue,
Ministry of Finance New Delhi. -

2. The Commissioner of Central Excise and Customs,
Central Revenue Building, " .:.
1.S.Press Road, Kochi-18.

3. The Administrative Officer, -
Central Excise Division, .
Kozhikode. ' ' Respondents

" (By Advocate Shri C.Rajendran, SCGSC)

The application having been heard oh' 18th September

2003, the Tribunal on’ the same day delivered the following:

B Y i W OO S 0 R "'D E R: "f.‘.‘j .

HON'BLE MR.T.N.T.NAYAR, ADMINISTRATIVE MEMBER

The only question'that has to beAconsidered_in this O0.A.

in effect‘is;“whéthef”fhé*aﬁpfﬁﬁant“%ﬁulﬁ““be " held entitled to

ante-dated promotion to the post of Inspector of Central Excise

against“the*vabanéy*dTisTng?fn:1992F93f"as per the rules and

instructions governing““ﬁromofion"fdf“the “post of Inspector of

Central Excise Department’” ~The applicant's representation dated

11.4.2002 requesting for retrospective promotion as Inspector of

TCentral Excise in 1991492 “‘has™been ‘tejec¢ted by the 2nd respondent

by A-1 order dated 18.7.02. ‘Being aggrieved, the applicant has

©.prayed for the fdlldwing"maiﬁ“reliefs:;



-2

i. to gquash Annexure A-1 and declare that the same is 111ega1
' and . arbltrary,

ii. direct the respondents to give the applicant promotion -
~~deeming ~his* namé  to have been’included in the promotion
list prepared on-the ” basis- of “the " interview held for
-filling up of Vacancies for the 'years 1992-93 on the basis
of the interview held to fill up vacancies for the year

1 992. R PR C T U D S I R TR DA : .

“idid. since he is holding the post of Inspector from January
1996 the promotion benefits including seniority and other
nbeneflts may be ordered to_be g;ven w1th effect - from the

ﬂﬁdate" Wthh ; = e ot “if his name had been

2. The brief facts_gre as under:
The applicant who “was 'a “Tax “Assistant in the Central
Excise Department attendéd “the™ interview for filling up the
vacancies of the post of Inspector of Central Excise for the year
'1989-90 ‘and’ 1990-91 “on " '2179.92 "and 28.9.92 respectively, but
‘without success. Though”an“interiew“waS‘slated to be held on-
- 12.10.92'for:fillihg”up“the”véCaﬁcies which arose in 1991-92, the
applicant was not giVen‘a“chénce’appafently'on'thé ground that he
--was above the “age of 38 afid”that those’between the age.of 38-45
could avail only two additional chances. It would appear that
the resbondents Weré”of“tﬁe'%iew7fhat since the épplicant.having
been considered for the vacancies of 1989-90 and * 90-91, he had.
already availed‘the"séid“twb”bhanceS'and that thereforé, he could
ﬁot'be'called for interview On‘thg‘third’éccasion,‘ The applicant
'“questioned“'-hé‘“fhl@*”bbSiiibn“by’filing-an 0.A.1627/92 wherein,
th1s Tr1buna1 1ssued 1nter1m orders permitting the applicant to
-appear . for ‘the “interview® to be “held next i.e.on 29.3.93,
Accordingly, he ﬁas érovision&llY‘allowed to take ‘part in the
“interview. He “was fdund to be successful. Meanwhile in another
0.A. fiied-by-a certain”ﬁndivfduar'ﬁ-a'fact~Which is admitted by:
“thé“Counsel”on“both”sfﬂe§”?thig°Tfibﬁﬁal quashed the proceedings

of the Departmental Promotion Committees (DPCs for short) held

9.



for the years 1989-90, 90-9f -and- 91-92 and directed the
respondents to hold ftesh DPCs for those years. - The cahdida&es
were accordinglf’éivéﬁ option as to which year they would like to
be considered for promotion on the basis sf their available
:chénce_or chances. The - applicantf in this case opted to be
considered against vacancieS’for 1991—92. 'In the Review DPC also
the applicant dia*not“Tihd“sﬁéééssjin“fespect of promotion to the
post of Inspector of Central Excise against vacancies of 1991—92.
‘vMeanwhilé}"O.A:1627/92““fiiéd*ﬁfathé*appiicant was dismissed and
the rules an& instfuctions'ih’forcé‘werevupheld}' The applicant
was' not 'COnSideTEd”@fdf”ﬁﬁﬁgﬁ‘yééfs””1992—93“or thereafter till
1994-95., The applicant's case”is that he was found successful in f

¥

“the - inter&ieW'“in which “he Wés"“”allowed. “to take parf,
provisionally, in the light of the interim order of this Tribunal
in ”GZAZ1627792““ﬁﬁd““thai**%ﬁ*iﬁiéW‘“of“Thé“1989—90, 1990-91 and
1991-92 DPC proceedings'held”earliet“*having“ been quashed, the
applicaht'Could nbt'haVeEavéiléd*éhy”additional'chance pertaining

to those years as per the originaI“DPC;' The’appliéant's present

:grievance turns on thé following grounds:™

(i) Out of the two additional chances available to the candidates
“in the’age’grbuﬁ*of"38*4§mtﬁ€’aﬁpliﬁaﬁt*availed only one chance
i.e. for 91-92 as per the review DPC held on 20:11:95.-
" (ii) ~Since “thé appliCanf“’ha&Zb:f:eady' found fit as per the
provisionally'held'ihterview-for the year 1992-93, that/ought to
f*be‘qonsidered'as“hfs“TégimeﬁtéTy”avéiiabré“Second chance and his
pay' and allowancesﬂand‘Seniothy shduld"bé'fiked with reference
to the promotion“againsf“vacﬁnéieS*fbr“1992-93 iﬁ sbite of .the

_subsequent dismissal of ~“the 0.A.1627/02. ._

o
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Thus, the right place for the applicant éccording to- him . is in
the 1list prepared for 1992-93 on the basis of the intervieﬁ held
dn 29/3/1993 and the vacancy- to be assigned to.him should be a

vacancy that arose earlier to that interview.

3. The respopdents’have filéd a reply statement stating that
the - applicant was ”notfconsideredyeligiblé for promotion to the
post of Inspector of Central“ExciSe against a‘vécancy for i991—92
-due to‘thé'revieW”DPC“fof“tHE”yéé%S“ﬂ1989&90:‘ 90-91 and 91-92,
The applicantLWaS“consideréd“td“héve’avaiied“onlyone of the two
"additional:chahées*ahd“ﬁé‘ﬁé%igﬁVé%“théfsecOnd“éhance in the year
1994-95 and accdrdinglyy“he”was*'ﬁrnmétéd?5as~-Inspéctor in the
Central " Excise “Depaftméhf“”iﬁéﬁthé@°ﬁPcﬁfheld“'fot -filling the
vacancies of 1994-95. It Ts'alsogstatéd'by”the.respondents that
“-the applicant“hadfﬁrbViﬁfbﬁ%lf&*Héeﬁ“bﬁﬁsidered‘for selection for
the vacancies of '1992-93““aéi”Pe%“;the finterim qrder of this
‘Tribunal dated 26.3.93" ‘in' "0.A71627/92,” subject to the final
outcome of that O0.A. "“* Since ‘the said O;Ax' was dismissed on
“ merits rejectihg'aTI”thé”éigﬁ%éﬁtS*put"férward b&' the .learned
counsel for the applicant; the findings ‘of the DPC in respect of.
“the applicant with”regérd“to”thé*V&caﬁbfes“of 1992-93 for which
he was provisionally‘considered“as'pef”The?interim order of this

~Tribunal has”bec0me“1nffﬁbfﬂoﬁ%?“ééébrdin§'td”the'respondents.

4. We have heard’Shfi'Jacob*Chacqu'iearned couhSel appearing
for the'applicant=aﬁd“8ﬁ?fﬁcfﬁéjeh&raﬁ?“Iearned*‘SCGSC appearing
for the respondents;“m“”ﬁharhed“’ccunSél““fdf”*the applicant has
-~vehement1y argued that’, = out” df”“thej'two additional chances
available for the candidates aspirifg*to’ be promoted to the post

of Inspectbr’Of“Céﬁt%élfER%iSE”fﬁlTiné within‘the age group of

Y .
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38-45, the apblicant even as per the respondents' own statement,
availed the first chance for 1991-92 as per the specific option
exercised by him before the review DPCs were held. Naturally,
therefore the applicant ought to have béen considered for 92-93
vacancies,} although' he had appgared' for the interview
provisionally af an earlier date,.i.e. 29.3.93 in the light of
the interim order of this Tribunal in 0.A.1627/92. According to
the 1learned counsel for applicant;'the mere fact that the said
0.A. was‘éubseduéntly dismissed would not change the position of
the eligibility of the applicant, since, in any case, he was
found fit in the said provisionally held iPterview and since he
was eventually considered fit even in 1994-95. The 1l1limited
‘argument put forward "by ‘the applicant's counsel is that, the
promotion of the applicant to the post of Inspector of Central
Excise Department “should be considered to have taken place with

reference to the interview held on 29.3.93 for the year 1992-93.

5. - Shri C.Rajendran, learned SCGSC, on the other hand! would
try to rebuf the arguments of the learned counsel for the
applicant by stating that, the ™ interim order given by the
Tribunal in 0.A.1627/92 would be infructuous in view of the fact
that, the said 0.A. " was eveéntually "dismissed. The applicant
could, no doubt, be stated to have availed his first additional
chance for the year 1991-92 as pér his own option. However,
because of a series of intervening events he could be considered
against.the vacancies of 1994-95, ‘as a legitimate interview could
be ‘held for that year and he was selected in that interview,
learned counsel would maintain. ~ He would, therefore, vehemently
contend that the applicant's claim for ante-dating promotion or
grant of deemed promotion with respect to 1992-93 vacancy cannot

be accepted.



6. On a consideration of the facts on record and the
'contentions put'forward by the fival counsel, we are of the
coosidered view that the abplicant has a case to be considered
for promotion fo the post of Inspector of Central Excise against
a vaoapcy for 1992-93, " as that would be tho Second additional
chance ovailable to him after the first chance availed in resbect
of 1991-92. It is an admittéd fact that the original DPCs in
1989-90, 90-91 and 91-92 weré“qoashed and fresh DPCs were held.
As peévoptiOn allowed to 'be éxercised”béfore holding the fresh
DPCs the applicant availed of his chance for 91~-92 vacancy, but

‘he was not luéky‘tO"be”séleEtedﬁM”In“thefDPC held on 29/3/93 for
1992-93 the applicant was provisionally permitted to take par£ in
“the interview in the "light of” this Tribunal's interim order dated
26.3.93 in 0.A.1627/92 and he was found successful. The
réspondents'"contention'”is'“thaf“'as““OuA;1627/92 was finally
dismissed by this ‘Tribunal's order dated 6.9.94, the apolicant
‘could not be'cohéidef%dﬁto“ﬁaVE'“participated in the interview
provisionally held on":29.3.93.  * Therefore, “according to the
respondents the applicant was ~allowed”  the second additional
chance for consideration for promotion only against a vacancy of
94~-95. We are ‘of ‘thé" view ‘that the dismissal of the 0.A.1627/92
was on fhe assumption that valid DPCs had been held in respect’of-
the ' vacancies " of 1989-90, “90-91" and” 91-92‘in-September 1992
jtself. But it has to be appreciated that when ~admittedly the
. applicant”‘cOuld‘*be““séidy“to*”havé“avoiled the first of the two
additional chances only‘in‘resoect‘of the fresh DPC for 1991-92,

““thé"”applicaﬁt*Sﬁ”righfofbr*tﬁe”%éoohd”bhance would get revived.

Second chance should have been for 1992-93 in the normal course.

‘In - our ‘oﬁinion“jthét”“chéﬁoe””caﬁnOt“ be said to have been lost.

because of the dismissal 6f the 0.A.1627/'92.



7. In this connection, it is pertinent to observe that by the
respondents’ own admission as per the,‘reply statement, the -
applicant was considered to have availed himseif of only one
chance i.e. in the fresh DPC for 91-92 and that he was givén his
second chance in the DPC for the year 94-95, which was the next

DPC held after the said review DPCs. - In our considered view, the

- respondents should have 1in all fairness examined the facts and

the genuineness of the casé and reviewed the métter.‘ for
considering the applicant for promotion against a vacancy for
1992-93 having regard to the favourable result in the provisional
interview held on 29.3.93.

8. On the facts and in the circumstances, we hold that' the

abp]icant, having become eligible for promotion on the basis of

“the provisional ihterview that was held on'29.3.93 for filling up

the vacancies for 1992-93, should be deemed‘to_have been promoted
against a vacancy for 1992-93 and‘that gccordingﬂy, he- should be
ehtitled to all conseduentia1 service benefits including
seniority. "However, we make it clear that, in view of the facf.
that the applicant was in fact promoted at a later point of time
against a vacancy of 94-95, no back wages needito be paid to him
though he would be eligible for notional promotion and senijority
on the basis of the DPC held for 92-33 on 29.3.2003.

9. - Accordingly, we set aside the impﬁgned A-1 order dated

18.7.2002 and direct the 2nd . respondent -to issue appropriate

‘ éonsequential orders placing the apb]icant’s,seniority accprding

to rules along with those who were promoted to the post of
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.. of , ~ ‘ _
Inspector/Lentral Excise against vacancies for 92-93 on the basis

of the DPC heldvon'29.3;93”notionallyf}VSuch consequential orders

-shall be issued within a period of three months from the date of

‘receipt of a copy of this order ™ " <=

10. The 0.A. 1is disposed of accordingly. No order as to

Dated the 18th September, 2003. .

!

K.V.SACHIDANANDAN - T.N.T.NAYAR -
JUDICTAL MEMBER ' ADMINISTRATIVE MEMBER



