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~ JUDGEMENT

Shri Sp Mukerji, Vice Ch-airma.n

In this applicaﬁion daped 15.4.1990,'Filed under,Sebtion 19
of the Administrative‘Tribunalg Actrof 1985, the applicaﬁt who has
been working as a Senior Accountant in the_Pay.and Acﬁounts foice,
Customs House,'Cﬁchin, ugder the Cdllector of Customs, Cochin hag

Challenged the‘impugne_d order dated 15.1.90 at Annexure-x by which

. )~4l

the posts OF Senior.. Accountant/Accountant in the Excise Collectorate
and Customs Collectorate‘uere clubbed together and oniy 2 posts were
granted Speciéi péy of %‘35/- and given to those who were senior to the
applicanﬁg By tHe same order, his regr esentation for stepping up of
his pay oan the’basis of the Special pay draunvhy his junior was also

reject'ed. ~The applicant has also prayed that he should be granted



special pay. The prief facts of the case are as follous.

2 The applicant is working under the Chief Cotroller

of Accounts of the Central Board of Excise and Customs.

He was transferred to the Péy and Accounts DOffice of the
Célleotorate of Customs consequent on the deﬁartmentalization

. also
of Accounts in 1976. At that time/the Customs and the

A
Excise though under the same Collgctorate ueré two different.
establishménts. In 1983, separate Collectors were appointed
and they beco@e indepéndent units haviﬁg two Pay and
Accounts Officers; one for Customs and the other for
Central Excise..-ln 1979, special pay of R 35/= per month
was sanctioned to UﬁCs in ﬁhe non-Secretaﬁiat offices who
ueré attending tovthe Qork of more complex and important ;
nature. The number of éuch»posts,'houever, was limited
“to 10% of the sancﬁioned strength of UDC. Later on,vthis
incentive was extended to the Accounts Urganiiation and
_ in 1981 the Chief Controller of Accounts, CBEC sanctioned
special pay of Rs 35/~ per month tO*tuo Junior Accountants
of the Central Excise Collectorate, bpt none of the Junior
Accaﬁntants of the Pay and Accounting Unit of the Customs
Collecﬁorate was granted such benefits. On this, the
applicant moved thevTribunal by an épplibation which was
alloued to be withdrawn on 15.6.87 when the scheme of
special pay itself was scrapped. Ltater in 1989, the
Government decided that special pay of Rs 35/-, if drawn on
31.12.85 would count for Fixa£i;n o; pay in the revised

scale with effect from 1.1.1986. Since as a regsult of

this decision, persons junior to the applicant



A
/been uorking

against the posts'

borne on the
strength of the

W

-Fe

in the txcise Collectorate got higher pay in the revised pay

: : also
scale, the applicant before us prayed that either he should fbe

Ao
given special pay with restrospective effect or his pay in the

revised scale should be stepped up. The applicant has come up

with this application when his representation was rejected by

the impugned ordér dated 15.1.90 at Annexure-X. His plea is

that by clubbing the Accounts Staff of 19 in the Excise
Collectofate'and»s,in the Customs Collectorate and reckoning 10%
of the total of 24, only é special pay posts cﬁuld be sanct ion-
ed, boﬁh of which happened to be in;the ExcisesCailectorate.

If, houwever, each Collectorate gotf15% of its Accounts Staff
separately, the'ExciSB Collectorate uouldAhava got 2 special

pay posts and the Customs Collectorate wouldhave got 0.5,
. )

rounded off to 1 special pay post. He( the'original applicant)

being the seniormost Accountant in the Customs Collectorate
would have got the épecialvpay post. His further argument is
first of all the .

that/posts of "Accountant with onerous duty %#xsk had to be

- g/ . )
identified in either of the two Collectorates separately, in
accordance with the guidelines at Annexure VI. His grievance
has been accentuated by the order at Annexure-VI1II dated

5.6.89 by which special pay received by those on 31.12.85

would be reckoned for fixing the pay in the revised pay scale

" with effect from 1.1.86.

3 The reépondents have conceded that the Excise and the

Customs Collectorates had two éeparate and independent Pay

and Accéunts Units.v The employees ofvPay and Accounts Unit

attached separately to the Excise and the Customs Collectorates
o ~

have/ concerned Collectorate,

5 though they are controlled

.4
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by the Chief Controller of Accounts and the Junior
Accountants in the Pay and Accounts Units of all thé
Collectorates of Central Excise and Customs and other
field formations have a common seniority. The number
of special pay posts was limited to 10% of the posts
in each cadre and had to be identified as having duties
and responsibilities ofﬁcomplex naﬁure. The.identification
of the posts carrying épecial pay uasAleft.to the Chief
Coﬁtroller of Accounts. The selection of caadidates
for holding the sQécialvpay posts was to be made on the
basis of sehiority-cum—?itness‘and suitability ana the
complexinatufalof duties to»be dischargedvby,them.
Thié was done by a Screening Committee headed Sy the
Coﬁtrollér'of Accounts. The respondents have also
conceded that at Cochin «ixak there were more than ong Pay
and Accounts Office because of two separate estdblishments

‘the the '
ofExcise and/Customs Collectorates, but the Committee
G- ) e '
recommended grouping together the strength of Junior
Accountants at the same station to arrive at 10% of
posts uith‘special pay. For selecting candidates to
hold the special pay posts, c;pability of the individu;l
would be the main criterion with due weightage to seniority,
ané seniority~cum-fitness would not be the criterion as
per Annexure~III. The'Screening Committee recommended
two naﬁesvfor holding two speqial pay posts at Cochin

list

out of a common senioritysof Excise and Customs prepared
| ' o

‘for this purpose. The two names recommended happened

to befrom the Excise Collectorate but théy were sénior
~ v
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to the applicant. " The respondents have argued that the
Customs Collectorate at Cochin with less than 10 posts
cannot have any spec%al pay post because of the 10%
-limitétion. According to them, Annekure-III lays down
that where the strength of unit is less than 10 , such
units cannot‘be grouped together for the pUrpose of screening
special pay posta and therefore 'special'pay'uauld not
be avallable iﬁ a unit where the strength is less_than 10°.
However, eachS%atiQ;is taken as one unit . and the total
gtrengtfx/ﬁ??ﬁgken into account for arriving at the number

: . |

of sbécial pay posts. They ‘have also argued that the country-uide
strength of‘Aécountants}is 651 and if the 10% of posts is
allowed. special pay according to sehidrity, only the
first 65 senior most personnel would be aligible for
special pay and the petitionef’s:naék in the seniority list
5eing 248, he cannot '.. possibly expect any special pay
post. The posts aeing transferable from one unit to
another, according to the respondents,there is nothing
illegal"in clubbing the .employees D0of the same stationf
They tave certified that no person junior tot he petitioner
was granted épecial pay.
4 - In the rejoinder, the applidant has reiterated that
the.Customs Unit | is distinct from the Excise'Unit and
ﬁhe Collector of Customs as disciplinary authority has
the pouer to supervise and fecommend disciplinary action
against the erring officers. The applicant‘has producédthe

OM dated 22.10.80 issued by the Department of Personnel
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in which it has been laid doyn that in calculating the
number of selection grade posts limit to 20% of ordinary
grade posts, fractions of 0.5 and above are to be rounded
offto 1 and fractions less than 0.5 to be ignored.
5 We have heard the arguments of the learned_counsel
of both the parties and gone through the documents
carefully, This Tribunal has been consistently taking
the view that entitlement to special Pay is not dependsnt
den the seniority or merits but goes fo the person
actually o
uho[@olds the post carrying special pay. This is bhecause
& .
special pay is attached to the post because of its onerous
and complex nature of duty and not to the person. Therefore,
- unless these pasts are identified, any system of granting
special pay to the senior-most or most meritorious personnel
irresbéctiVe of the nature of post held'bythem would be
- Eontrary to the concept of special pay. It is essential
that posts of different and complex nature which deserves
special pay would also be given to deserving persons who
as also
by virtue of their seniority is more experiencediby virtue
. R o o "
of their tOmpetence more meritoricus Or by virtue of theirp
speciai skill more SUitable, But the first step to be taken
is td idéntify the posts carrying complex and onerous duty.
& , A
The existence of such special pay posts will not be dependent

upon the cadre strength of such posts in the. organisation

fbut by thg nature of the duties attached to the posts. It

not - ~at all
uilli therefore, beAcorrectLﬁo say that any unit with less
& ’ A

than 10 posts cannot have a special post with Onerous and

complex duties., The load of duties on 3 post depends upon

007
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how many items or persons that post ié‘cateriné for and the

complexity- of work handled on that po;t. The Col;eatorate

of Excise on one hand and the Collectorate of Customs

ont he»nther hand can each generaté complex duties

at the Accountgpté level. The Collector of Cudstoms.and the

Gollectoraﬁé of Excise would not be-in the same grade

and pay scale, if one Collecto;ate had been ihférior

in importaﬁce tonthe other. Irrespective of the size

of the two organizations it can 59 reasonable to hold

that oné single and solitary Apcauntaht in one organization

may be discharging more onerous and responsiblé dut ies

than 10 similar Accountants working in bigger organiza--
between the number

tion. Tbewhax&siﬁafspecial’pay posts and the'number
, £~

: quite
of cadre strength of that post may not be/rational
beyond certain points.
6 The respondents themselves have admitted that the

the Collectorate of %
Collectorate of Excise andéFustoms were two separate-
&
units having independent Pay and Accounts Units.Clubbing
them together for the purpose of calculating 10% of
posts carrying special pay would not be fair.to the
smaller of the two units. The Government of India
themselves in the 0.M. dated 29.11.82 at Annexure-111
indicated that field units under one organization,
each being less than 10 cannot be groupéd together for

purposes of granting special pay benefits. Query~4 -and

the ansuer thereto in Annexure-III read as follous,
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"4 In case where there are a No

© number of field units under
one arganisation and the
strength of UDCs in each
such unit is less than 10,
whether the units could be
grouped together for purpose )
of granting this benefits? n

‘the
7 The respondents have interpreted /negative ansuer

to_the'queny'saying that the units of less than 10 cannot

have any special pay posts. UWe again think that this is
only
not correct,because the negative answer refers /o such
T

units noﬁ'to be grouped together for purposes of getting
special pay posts. The strength of Accountants in the

Customs Unit being 5, the mumber of special pay posts
be ‘

would/0.5 rounded offto 1 on the analogy of the clarification
o : '

given by the Department of Personnel at Anne xure-XII.

, | . v
. The relevant extract of which reads as follows:

"It has been decided in consultation in the Ministry
of Finance that while working out the number of
selection grade posts @ 20% of the total strength
of the combined cadre if the resultant figure
shows a differential of 0.5 (point five) and above
the figure may be rounded up to a whole while the
differential less than 0.5 may be ignored. For
example, in the combined cadre of 24 the figure
comes to 4.8. Intnis case 0.8 will be round off
to are and 5 selection grade posts can be created"

, : the
Thus, we have no doubt in our mind that/Customs Collectorate

-
at Cochin would be entitled to atleast one spebial pay
post. Even if the Collectorate of Customs aqd Excise
aré‘clubbed together with a total strength of 24
Accountaﬁts, 19 being in Excise and 5 in Customs, being

van-independent unit under full-fleged Collector, ﬁhe‘Custoﬁs

Collectorate deserves atleast 1 special pay post because " :

viable
the Collectorate of Customs 18 an independentéﬁdministratiue
_ s A
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unit. An analogy can be drawn from the example of

Districf as a unit of administration. There.are districts
with population of 10 million and districts with population

of half a million or less. There are districts comparable
- geographical - L
in/size to that of the entire state of Kerala, but so
o .

long as these units small or big remain a distinct unit

, they are ) .
of administration/headed by a Collector or a Uistrict

Magistrate., Likeu;;; the Accounts Branch of a disﬁinct
administrative unit pf the Collectoerf Customs Eannot
be denied at least one specialvpay poét of Accountant
so long as the iden#ity of Collectorate as distinct
functional uhit is ac§fpted.

8 In the above vieuw,the 5 Accountants in the

Collectorate 6f Customs can justifiably claim gpe

| . ~ uhile the
bﬁf special pay post, ./ 19 Accountants in the Exercise
py .

Coilectorate,Z special pay posts.

9 In the facts and circumstances we allow this application
go the extent of declaring that one out of 5 posts of
Hccduntanfs/Senior Accountants in the Customs Collectorate
sno.ld be identified as a special pay post,in addition

to the 2 such posts already identified in the Excise
Collectorate The person who dischargedthe duties of
‘that post as on 31.12.85 and if the applicant happened to
hold that post on 31.12.85, he should be notionally
granted special pay of R 35/- per month for éurposes

of his pay fixation in the revised pay scale with effect

from 1.1.86 in accordance with the Chief Controller of

.-10
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'»Accdunts, CBEC's letter dated 5.6.89 at Annexure-VIII.

10 | The application is disposed of on the above lines

‘and there will bd| no order as to costs .

i Sl —
Q/Y{fq/( ] el .rlg»-)—-c(/
(A¥Haridasan) ' (SP Mukerji)

Judicial Member : Vice Chairman

28-2-1991



