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Director General

Postal Department,

New Delhi.

Union of India represented by Secretary,
Ministry of Communications, v
New Delhi. . . .Respondents
By Advocate Mr. Shri Hari Rao, ACGSC

The application hav1ng been heard on 23.6. 2000 the Trlbunal
delivered the followlng on 2y.7. 2000.

ORDER

HON'BLE MR. G. RAMAKRISHNAN, ADMINISTRATIVE MEMBER

Applicant in 0.A. No. '1525/98'_séeks"to‘{decleré?,
that he is entirled to be conferred With temporary stamus'
and to direct the first respohdent to oonfer 'temporary
status on him. This 0.A. 'wae dismiSSed,bybthis ?ribUhal
on 17.2.99. Applicant filed 0.P.No. 22952/99 in the High

Court-ofgkerala. "When the 0.P. came'Up‘for_admission.on'

26.10;99‘High Court of‘Kerala'diSpoSed ‘of the hsame ?with-'-’

N\

direction to the Trlbunal to- con51der the appllcablllty of

various decisions of the Trlbunal in earller cases,f'more

particularly Exts. ' P-11, P- 12 and P- 15 flled along w1th

the Orlglnal Petltlon observ1ng as follows

It is the case of the petitioner that in these
cases a view different from that taken in the
- impugned Judgment has been expressed Learned
counsel . for. the respondents. ‘stated that these
_Jjudgments have no appllcatlon to the. facts of this
case. It would be appropriate for the Tribunal to - .
decide the appllcablllty of its. -earller‘ decisions .
to the facts of this case. We make it ‘clear that -
we have not expressed any oplnlon on the merlts '
It will be proper if the parties are. permltted to
place material in support of their respective stand'
~in addition to those which: are already on record. '

Ext. P-11 and P-12 were copiés"of the orders of this
Tribunal dated 17.3.94 in O.A. No. 1599/93 and in O.A.

1632/94 respectively:
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2. After dismissal of O.A. No.1525/98 thé applicant

filed O.A. No. 349/99 on 19.3.99 in which ‘he sought

quashing of A—l order dated 9.1.97 of the fourth‘respondeﬁt
restricﬁing the (duration of engagement of outsiders in
leave vécancies of Group "D'/Postman to 6 hrs é day and
seeking for a direction for payment of full dail§ wages and

payment for Sundays and holidays.

3. When O.A. No. 349/99 came up on 10.2.2000 it was

ordered that the said O0.A. may be posted.alodg with O.A.

1525/98 and accordingly the two O.As were heardltogether.

-

4., The case of the applicant in O.A. 1525/98 in brief

is as fbllows. He was working since 1988 very frequently

in~the leave vacancies of Postman and Group D' and had
worked for more than 240 days 1in the year 1997. 'He
satisfied all the conditions contained in A-2 letter dated
12.4.91 of Director General of Posts and hence eligible for
grant of temporary status. A-1 was_issuedgby the then
Postmaster, Karamana saying that the applicant Ehad‘ worked
as a’ ' casual mazdoor. Respondents resistea the O.A.
contending that the applicant was only a paid substitute
against the absentees in the leave vacancies of Postman and
Group °~D'. He did not satisfy the requirement for
conferment_of temporary status. He had WOrked only 218

days in the year 1997 and not 244 days asrshownjin A-3. He

‘'was engaged only for 6 hours a day and the same was borne

out by A-7 and A-8 and no reliance can be pldced on A-1
since the person who was alleged to have issued A-1 stated

that he has not 1issued any such certificate to the

~

applicant. Pursuant to the direction ofthe High Court of

Kerala whilevremanding the O.A. back to the Tribunal

parties were permitted to place material in addition to

4]
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" those whlch were already on record. Applicant filed M.A.

1340/99 with additional documents amd reapondents filed

‘additional reply statement. Applicant also filed M.A.

No.1339/99 which was ordered to be heard along with the
0.A. | '

5. In 0.A. No. 349/99 the applicant's case is that
he was working in the casual and:earned leave vacancies of

Postmen and Group ‘D' officials in ~the South Postal

Division. When Postmen and Group ‘D'-Officials take earned -

leave for long perlods he assumed charge by s1gn1ng charge
report of the post of the absentees‘3 He relinquished
charge of the post by 31gn1ng the charge report when ‘the
incumbent reported back for_ duty after leavev .':- The
employment was continuous from the startlng of leave t111
the end of leave. This was also the case when off1c1als'
belonging to Group °D' and Postmen took casual leave. He

clalmed that he was d01ng all the work of the Postmen ‘ahd’

‘Group ‘D' who took leave all by hlmself and no. work of the

Postmen and Group D' in whose‘,place the appllcant was

working was distributed “to others to be shared w1th the

appllcant in any one .of the days when he was engaged in

1997. He claimed that he was working for more than ‘8 hrs

invariably on all days of his employment for work-' . The

work of the Postmen requlred hlS attendance 1n the Post’

-Offlce and in. the dellvery area for more than 10 hrs a day.

and therefore he.wasventltled for full wages for each day
of his engagement. He was also entitled for pald weekly
off days on Sundays and Holldays falllng durlng the period
of hls employment. He clalmed.that"the third respondent
came with a verified statement and opposed the'Original
Application No. _1525/98, inrwhich'he soughtrconferment of
temporary status, . suhmittino thatdhe’was paid 6 honrs per'.h

A
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day in the _year 1997 and also that he was not paid wages
for weekly off days and holidays. Thus, the fact of short

payment/non-payment of wages to the applicaht during 1997

~came to the notice of the applicant for the ﬁirst time

during»the last week of JanuarY, 1999. He submiﬁted that
from the verified statement of the third respondent in O.A.

1525/98 it had come to the notice of the applicanﬁ that the -

' 4th respondent issued A-1 order dated 9.1.97 to restrict:

payment to outsiders in the leave vacancies of Postmen and .
Group D' to 6 hours a day. He submitted that outsidgrsl

referred to in Al according to the Department werie casual

~Mazdoors. He also annexed a copy of letter dated 26.6.89

of the 4th respondent'as Annexﬁre A2. He submitﬁed that

the subordinates of the 4th respondént did ndt reducé the

" working hours of the outsiders pursuant to Al butl reduced

their wages to the extent of 6 hours a day andfthat,the

same was illegal. He submitted that respdndents»:did not
obtain his consent for such restriction. He submitted that

on' the basis of A-3 he was_paid wages only for;172 days'

whereas on the basis of A-4 and A-5 he wasxlactually

employed 194 days and that there was short-fall of wages
for 22 days during the period from 20.2.97 tol 2.9.97.
Furfher from 2!9.97.to 22.9.97 even though he waé engaged
for 20 days as per A;B he was paid only for 17 dayé. For
the period from 24.1.97 to 31.1.97 he had worked f6r 8 days
he was . only paid for‘7 days. He submitted'that wﬁenvExtra
Depaftmental'Agents take ‘leave by nominating tﬁeir .own
nominees in their place and work as Postmén and Group D'

they earn .8 hours wages. According to him hon-payment of

~wages for Sundays -and Holidays intervening the period of

continudus employment in leave vacancy was -illegal. He
sent A-8 representation dated 28.1.99 to the third

respondent. He sought the following reliefs:



P .}

o——

ML ST e e e

006..

1. Call for the records and quash Annexure Al.

2., Direct the respondents to pay the appllcant
full daily wage for each day of his engagement in
the year 1997. ‘ :

3. Declare that the appllcant ‘is entltled to be
paid wages for the Sundays and Holldays intervening
the perlod when he was holding the post of Postmen
and Group D' who went on leave, and dlrect the
respondent to regulate the payments accordlngly.

4. Any other further relief .or order as this
Hon'ble Tribunal may deem fit and proper to meet .
the ends of justice.

5.Award the cost of these proceedings.

6 ’ 'Respondents ‘reSisteddthe claimof.thedapp{ioantain'_
their reply statementt ‘Accordingi'tob'them 'applicant was .
engaged in  leave ‘vaoanoies_.and therefore he‘was a. pald
substitute.b They further submltted that» he ‘was. mgaged-
only for 6' hours on the days of engagement as the work"

entrusted to him. was only to be carrled out 1n 6 hours and

that he was not. entltled for any payment on Sundays and

’,Holldays 1nterven1ng durlng the perlod of h1s -engagement

The benefit of payment on Sundays was avallable only in.
cases where the engagement was for 8 hours ag day . They,
referred to R3(4) statement dated 8. 6 99 g1ven by Shrl G.

Krlshnan Nair - then SPM Karamana - before the Inspector of

Post offlces Trlvandrum South D1v151on in support of thelr

averment that the appllcant was engaged only for 6 hours'

per day Further,jrelylng on R—3(3) order of thlS Tribunal

dated 17.2.99" in 0.A. No. 1525/98 they 'submltted that

‘applicant’Was'only.engaged for'218* days durlng 'the’ year_

1997. and therefore the. clalm of the appllcant that he was
engaged for 244 days was not true They submltted that‘the

post of Postman and Group <D’ were created when the

workload was more than 5 hours per day per post . and such'
[

posts were created on the baSlS of average workload and not

|
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on‘the basis of dailY workload.’ Therefore, it could not be
said that every day Postman and Group D' would have 8
hours workload though it could be said generally that the
workload would be above 5 hours. It was submitted that the
workload_per day would vary accdrding to the receipt of
mails for délivery ahd where there were more than one post,

the workload of each post might be different. Where the

work load fell less than § hours, the departmental post

" would be abolished. That being the case the acfual work

load of a Postman on a given day could be determined only‘

after receipt of mails for delivery that day and after

assessing the workload by applying the prescribed work

standard. In the case of Group D' ©post ialgo the
sanctioning of the post was done as in the case of Postman

and the workload on each would be known only based on

" various factors like mails received, mails posted, etc.

The applicant worked in Karamana and Poonthura Post Offices
as paid substitute in the /leave vacancies of Postmen.
Enquifies were made with the concerned Postmaster / Sub
Postmaster who held charge of the two Pust Offices during
the releuant periods. During the enquiry they stgted that
the applicunt was entrusted with work for 6 houys only as
against his claim Qf 8 hours. Annexures R 3(6) :to' R3(8)
being statements of officials incharge of the Post Offices
were enclosed with the reply statement. In support of
their statement that only casual labourers and not paid
substitutes were‘entitled to'weekly off, DirectorfGeneral's
letter No.45/111-90-8PB dated’ 25.3.91 communicated under
Chief Postmaster General's letter No. EST/53-1/Rlgs dated
3.4.91 was produced as Annhexure R3(11). Extra Departmental
Agents could not bhe equated with paid substitutes; There
were no instructions to restrict the engagemeﬁt of the E.D.

agents when they work in departmental posts. A~1:order had.
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been issued by the competent authority and therefore it was
valid in all respects. Having accepted the offer for 6
hours and received payment the claim was not tenable. “E.D.
Agents and paid substitutes stand in two distinct class and
therefore Articles 14 and 16 of the Constitution of India
will not apply. There was no merit in the 0.A. and the

O.A. was liable to be dismissed.

7. Applicant filed rejoinder and additional rejoinder
and respondents - filed additional reply statement. In
addition, an interrogatory was filed by'the applicaht which
was teplied by the respondents.

s

8. We heard Shri Vishnu fct the applicant in both' the

O.As and S/Shri K. Kesavan Kutty and Hari Rao for the_

respondents in 0.A. No. 1525/98 ‘and O. A ‘No. . 349/99

respectively. We .have given careful cons1derat10n to the

'subm1331ons made by the learned counsel for the parties and

pleadings in both the Original Applications and perused the'

documents brought on record. we propose to deal with O.A.

No.349/99 first.

0.A.No.349/99

’

9. In this 0.A. the p01nts to be dec1ded are the

validity of A1 order, the duratlon of daily work. performed
by the applicant and the ellgibility of the applicant for

the payment for the 1nterven1ng Sundays and Holidays during

the period of his engagement.

10. The applicant is challenging A1 on the ground of
the same being_r discriminatory. ) According to him

discriminating casual mazdoors like the applicant and
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" reducing their wages to the extent of 6 hours per day when

engaged as Postman/Group -D against leave vacancies and at

the same time E.D. Agents being paid 8 hours w@ges when

engaged - against leave vacancies ~bf Postman/Group-D is

, discriminatory. It 1is also violative of the prinqiples of

“equal pay for equal work'. Respondents resisted the claim

on thé basis of the order dated 17.2.99 of tﬁis Tribunal in

.'0.A. No. 1525/98. Reliance placed by respoﬁdents on this

order 1s no longer valid as the Hidh Court'in-ité judément
in 0.P.No.22952/99 dated 26.10.99 remanded back the O.A.
No. 1525/95' to the Tribunal for a fresh hearing and
adjudication. According to respondents the ;poSt' of
Postman/Group -D are created ;when the work load 1s more
than five hours per day and such posts are created ~on the
basis of .avérage workload’ and not on the basiﬁvofvdaily
workload. Therefore, it Cannoﬁ_ be said that either a
Postman or Groupr‘will havé 8 hours of workload daily. It
can be only said that the workload will be above 5 hours.
Furﬁher they submitted that E.D.Agents could not be equated_
with outsiders and there is no restriction'in the pefiodvof
déily engagement of E.D. Agents‘ when theyi work in‘
debaftmehtél posts against léaVeivacancies. Wé find that
the respondents are.admitting tha£ when E.D. Agents are
engaged against leave vacancies 6f PoStmen/GroupéD they'are
paid wages for 8 ~hours. 'Thié would go to prove that'A—l-
letter is violativevOf Article 14 of the Constifdtion and -
is discriminatory in that the said letter restricts the
working hours of only outsiders 1ike the applicant to 'sik
hours when engaged iﬁ leave'vacancies of»Postﬁan/GroupéD
whereas nothing is Statéd about E.Df Agents 'when. posted
against such vacancies. We ‘are' of ”theAvieW that both
outsiders like the applicant (whOm reSpondehﬂs. call és 

Substitutes) and E.D. Agents form one class when engaged
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against leave vacancies of Postman / Group ‘D! and
restricting the engagement of outsiders alone to six houré
without any guideline as to which ~work of the regular

incumbent of the post is not to be performed by them i$

arbitrary.

il. Respondents had not produced any order or authority
issued by 5th or 6th respondent to show that the 4th
respondent is competent to issue A-1 letter except an
assertion that fourth respondent is competent. According
to the applicant fourth respondent 1is not competent to
issue such instruction as contained in A-1 in the face of-
A-9 issued by the fifth respondent. Accofding to A—9
letter dated 30 .6.1987 issued by " the Director General
(Posts) certain guidelines about unapproved candidates in
short term vacancies in the grade vof Postman etc. and

calculation of daily wages for them were given. This reads

h)

as follows

‘

I am directed to say that the question of payment
for working weekly off days to the unapproved
candidates engaged in short term vacancies has been
engaging the attention of the department for some
time past. It is clarified that the unapproved
candidates employed in leave vacancy on daily wage
basis for a specified period will be entitled to
paid weekly off if they are on duty continuously
for the six preceding days. For purposes of
calculation of the daily rate wages, the total
emoluments may be divided by the number of days in
the month of employment and due amount calculated
in accordance with the undernoted formula.

Emoluments bhased on minimum Number of actual
the scale including HRA,CCA..X working days

-Number of days in the month

12. We notice from theabove that aprt from ciarifying

that unapproved candidateé engaged in short term vacancies

on daily wages would be eligible for paid weekly off days,

the method of working out the daily wages is ‘also

indicated. There is absolutely no whisper that the daily
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wages as worked out in the manner indicated in the above
letter can be further restricted in any manner. We find

that, A-9 has been iSsued by the Director General of Posts

- fifth respondent -, a superior authority whereas A-1 was

issued by the 4th respondent - Chief Postmaster General,
. : - t .

subordinate to him. Thus, we find considerable force in

the plea of the applicant that the fourth respondent had no

authority to issue A-1 letter dated 9.1.97.

13. A-l letter dated 9.1.97 reads as under:

As per this office letter No. . EST/53-2/92 dated
15.12.94 engagement of outsiders in leave vacancies

of Gr.D/Postmen was " restricted to 4 hrs a day

irrespective of the nature of duty performed by
them. : : : '

The position has been reviewed by CPMG in view. of
the difficulties expressed by some Divisional
heads. Accordingly, the said order dated 15.12.94
has been modified to the extent that " The duration
of 4 hrs prescribed therein may be extended to 6
hrs wherever deemed absolutely essential."

All the other condiﬁions stipulated in the said
instructions will remain unchanged.

From a perusal of the above we are of the view that ‘prior

to 15.12.94 there was no restriction in the'number'of hours
of engagément of  outsiders in leave:vvabanciesl of

Postman/Group-D. Respondents have not produced the 1letter

dated 15.12.94. They have also not explained the reasons

as to why such restrictions were necessary. 'In4the absence

of such an explanation we are of the view: that‘ the

restriction, of ,the.»duration of éngagement and1payment of

wages on that basis is arbitrary especially in the light of
the statement of the respondents that posts of Postman andg

Group-D» aré sanctioned whenever the workload exceeds 5

hours meaning thereby that for -the regular incumbents of.

the posts of Postman and Group-D the duration of.daily work

will vary from more than 5 hdurs to 8 hours. 1If for such
regular employees wages for 8 hours are paid, not meyting

]
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out the same treatment to ‘“outsiders' engaged as
“substitutes' to such regular employees is arbitrary and is
opposed to the principle of ‘equal pay for equal work'

especially when no 1list of duties or any other material

,’which the regular employee is to perform and which is not

to be performed by the substitute had been placed before us
by the respondents. Further admittedly when outsiders are
engaged against leave vacancies they are substitutes.
There is no concept of ‘Part-time substitutes' envisaged in
any of the directives/orders,df reépondents 4 and 5 placed
before us. 1In view of the foregoing, we declare that any
orders issued by the fourth respondent restricting the
number of hours per day of engagement of outsideré ‘against
leave vacancies of GroupéD/Poétman as arbitrary,
discriminatory, violative of the principles of ‘equél pay
for equal work' and without authority. Hence, A-1 order
dated 9.1.97 cannot be sustained.

14. The next question that arises is whether the.
applicant had beens been advised in'advance‘that he would be
engaged only for 6 hours or do the respondents: have any
reéord to show that he had perforhed work only for six

hours. Respondents submitted that enquiries were made with

the officials who held charge of the Karamana and Poonthura

post offices as Sub Postmaster during the relevant ‘periods’
namely S/Shri G. Krishnan Nair, S. Manilal Sarma and N.
Ponnamma Postal Assistant. They submitted that all:  the
above officials héd ‘during the enquiry stated that the
applicant was engaged for 6 hours work against 8 hours as
claimed by him in supbort of which they produced R-3(6) to
R-3(9). We find that R-3(6) to R-3(9) were recorded on
8.6.99, 19.5.99, 20.5.99 and 20.5.99 _respectively i.e.b

after this 0.A. was filed on 12/19.3.99. They relied on



001300

these statements as well as a-1 order of the Chief
Postmaster General, Kerala Circle and the order of this
Tribunal dated 17.2.99 in 0.A. 1525/98. as already stated
once the High Court of Kerala had remanded thls 0. A back
~ to this Tribunal for fresh hearing the said order of this

vTrlbunal cannot be - of any help to the reSpondents The
respondents have no case that the applicant was informed in
- his appointment letter or otherw1se in wr1t1ng that he has
.to ‘work only for 6 hours as Postman/Group D agalnst leave
vacanc1es» Though respondents stated in the : reply
lstatement 'that appllcant had agreed that he was app01nted
for >6 hours of work as - revealed durlng“.enquiryp'tno

material/documents were placed beforezuS’to Substantiatei

this statement. 1In the re301nder flled by the appllcant he‘v

specrflcally denled para 9 of the reply statement"whereln
such a statement had been made. _ In’ the reply to the;
'interrogatories of the applicant the respondents submltted
that no entries were made in the Error Book o Thus, the
respondents have no off1c1al record to 'showl_thatvthe

appllcant S engagement was restrlcted to 6 hours, per dayd'
durlnq 1997 - We ‘also' find _in'dthe, reply of the 3rd

respondent to the interrogatories .of’ the‘ appllcant that'
there were two deliveries at Karamana Post Offlce flrst_'
>1000 hours and the second at 1430 and only -one dellvery tat

Poonthura Post Office at 0930 hours and the Postmen weref

»requ1red to attend the offlce on each day on 'hour vin,';?

.advance ’1n ‘the case of Spllt worklng Offlces like Karamana;_._

and. at the opening tlme itself in stretch worklng offlces
llke Poonthura At Poonthura the Postman was to attend at’
0800 hours. ‘Even though the respondents stated ‘that the .

work load of ~departmental postman “would depend on the post_

office and the Postmaster .and Sub Postmaster would be 1n a7*'

position to Say on the workload of the Postman/Group—D

4 .
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after_assessing the actual workload, they have no casevthat
in the case of the applicant such workloads were hassessed
before his engagement maintained anywhere in the official
records. They have dlso not denied the statement of the
applicant that every day the Postmaster/Sub PosLmaster had

not assessed the workload before his engagement. Their

statement that the applicant was not engaged'onrcontinuous‘

basis is also not borne out by facts. On a perusal of the
) : ‘ ‘

records produced by the réSpondents;-we did not find

anywhere any réCord toFShow-that the applicantfyhad worked

only for 6 hours.. , Respondénts haVe also=do case that

R-3(14) was given to the appllcant along with 'ﬂh . payment
made to him. It 1s admitted fact that the appllcant was -

engaged | against regular sanctloned- _ posts : 'of'

Postsman/Group-D. It is also an admltted fact that agalnst
these posts elther substltute such as appllcant orfExtra
Departmental Agents can be_engaged.'»It is thetdase of. the

respondents that when E.D. Agents are engaged against such

|

leave vacancies they will be paid full'Wagesvbut when

substitutes are engaged they would be paid only for 6

|-

hours’ In support of their actlon they relled on A-1. We

have already held. that A-1 cannot be sustalned ’vAs regards‘

the plea of the respondents to accept the statement of

concerned officials recorded after f111ng of thlS Orlglnalg

Appllcatlon we find that in these enqu1r1es ”thé appl;Cant:

had not been assoc1ated Hence_ we .do-.noﬁ accept the

!
reliance placed by the respondents. on the statement made by

the SPMs. From the offlce records the. respondents were
not able to prove that appllcant had been engaged only for

6 hours. From A-5 to A-7 charge reports produced by the

applicant we - find that the ‘appllcant had %assume@ and

rellnqulshed the charge of the ‘post of Postmanf Poonthura

on 20.2.97 and 2.9.97 respectively‘.v1ce Sri Mohandas,

N
|
|
|

PR
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Postman, Beat No.I (A-4 and A~5)-and 24.1.97 and 31.1.97.
respectively vice Shri Sateesan, Postman, Beat No. 1II
(A—G'and A-7). Respondents have notvjspecifically 'denied>
these documents. When a person‘ takes over charge of a

post, as is the case herein, it has to be assumed that the

~entire workload of the post had been taken over. Any

statements made by the incharge officials long ‘after the

_event cannot' alter the situation. -In the c1rcumstances ‘we

accept the appllcant s contentlon that - he had*<worked for

full day durlng ‘the perlods ’of “his ;engagement and is

therefore entltled for ‘the full days' wages

15. In terms D1rector General s 1etter A-9 *reproducedh

earlier, a substltute like the appllcant 1s entltled to be - ‘

A_pald weekly off 1f ‘he was on duty contlnuously ffor' the.

precedlng s1x daYs , As we have already reJected the plea
of the respondents that the appllcant had been engaged only

for 6 hours and had accepted. the appllcant s plea that heeV

‘had worked for full day durlng ‘his per1ods of engagement

1nstxuct10ns in Annexure A-9 Wlll apply. Accordlngly, 'the'
rappllcant is entltled ‘forc the wages for the 1nterven1ng
Sundaysl It is an admltted fact as: seen from A 3 [whlch is
the ‘same as R 3(5)] that during the perlods from 24.1. 97 to. -
31.1.97, 13.2.97 to 19.2.97 hand 21.2.97 to 30.9.97 fthe

applicant had been engaged for emore than 6. days at af,

'stretch. For the Sundays'_during these perlods_ he is -

~entitled for wages which had not been pald as seen from

R-3(14)

foregoing,

paragraphs, this Original ;Applicationﬂusucceeds and the

applicant is entitled for the reliefs as indicated below. =

We set. aside and quash A-1 order dated 9.1.97.. We declare dv
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that the applicant is entitled to be paid full daily wages
for the entire period he was engaged including for the
intervening Sundays Respondents are directed to make
payment of the difference between what has been already
paid and what is due in accordancer with the above
declaration within a period of three months from the date

of receipt of the copy of this order.

0.A. No. 1525/98

17. The reliefs sought in the 0.A. are as follows:

1. Call for the records and quash Annexure A5
2. Declare that appllcant is: entltled to. be
conferred with temporary status and  direct the

first respondent. to confer temporary status on the
applicant ' '

3. Any other further< relief or order as this °

Hon'ble Tribunal may deem fit. and- proper .to meet
the ends of justice.

4. Award the cost of these pfOceedings

18. = Respondents resist»the’o A, ACcording to them for
enabling the applicant to clalm for temporary status the

follow1ng condltlons were to be satlsfled

i) the appllcant must be a casual labourer whereas‘
here he was only a paid substltute engaged aga;nstf“

leave vacancies of Postman/Group—D.

(ii) the applicant should have been engaged - for a
period of 240 days in a year whereas in thls case
he was engaged only for 218 days in 1997 as agalnst»

his claim for 244 days as shown in A- 3
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iii) The applicant should be a casual worker
engaged for full working hours viz. 8 hours
whereas he was engaged only for 6 .hours a day
throughout the period of his engagement and he had

been paid only for 6 hours per day of engagement.

iv) The applicant should be a casual labourer

recruited through employment exchange.

v) No reliance can be,;placedo on Afl since the

- person who had issued A-1 had givenf a 'statement

marked as R 1l in whlch it was admltted that he had

L)

no authorlty to 1ssue the certlflcate.d

19, We have already ‘considered the issues Underd(ii),
and (1ii) above in O.A. 349/99 which has been allowed to

the extent vindicated in para 16 above. HencettheSeftwo'

Pleas are only to be rejected.

20. We find from A-2 that for grant of temporary status

casual labourers should be ,in' employment on 29 11 89

Appllcant relled on A-1 certlflcate dated 11. .4.92 1ssued by

1

the: then 'SPM/Karamana Post-_ Offlce - A-10 ’addltlonal

Adocument— a compllatlon made by the appllcant show1ng the

details of work done by him from November, 89 to June

'95, AQLB certlflcate 1ssued by Shr1 A.K. Perumal SPM. -

" Peroorkada and A-11, A- ll(a) and Aell(b) _leavev‘sanction-

orders dated 26.3.88, 31 5.88, and 30.9.89 respectively.

Even though respondents questloned the legallty of A- 1 and

CA-13 certificates and - A-11, A-11(a) and A—ll(b) leave
orders as being issued by 'authofitiesv not Acompetenth to -
issue them, they have not'denied_that the apnlioant was not

~engaged as substitute during‘the\period. We‘further find
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that in reply to M.A. No.1339/99 filed by the applicant,
respondents have stated as follows "It is submiFted that
the applicant was workihg only occassidnally E‘as paid
substitute and _he’ has not been working on a c?ntinuous“
basis for 12 years as claimed.' In the reply statément to

the O.A. filed on 13.1.99 also respondents had %tated as

follows; "It is submitted that the applicant is only a

. "paid substitute against absentees in the leave v?acancies

of the postmen and Group ‘D' in different post offices in
Trivandrum South Division." When we'vread this 1in the
context of the applicant's statement in the 0.A. that "The
applicant has been working as casual mazdoor‘in t#e leave
vacancies of Postman and Group -D in'various‘Post Offices
undef the first respondent for the last more ﬁhan }0 Years‘
leads‘us to conclude that the appliqant was being engaged
by the respondents from 1988 ohwards. Moreover, i% A-5 the
impugned' order, the applicant's requesﬁ for grant of
tempofary status had not been rejected on the gropnd - that
he was not in employment on 29.11.89. Hence we are of the
view that the dispute in the case of the applicant: is on1§
on account of the haturei of his engagement and not on
account of his being not engaged atvéll in 1988, 1%89, etc..‘
Hence, even if A-1 and A-13 certificates are not. legally

valid, the admittedb position is that the apblicant was .

being engaged from 1988 onwards against leaye vacapcies.,

' l
21. Respondents pleaded that in‘terms of lett%r dated

17.5.89 1issued by Director Géneral, Posts circulaied»under

CPMG, Kerala letter dated 26.6.89 substitutesi engaged
|

against 1leave vacancies could not be designated as casual

L

labourers and hence applicant is not entitled for temporary

status as per A-2 letter dated 12.4.91.A Division Bench of
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this Tribunal in O.A. 913/93 have considered the letter
dated 17‘5 89 referred to by the respondents The Trlbunal
held as follows in its order dated 7 4.94 (Annexure A-9):

6. ‘The learned counsel for respondents also
submitted -that the applicant is a paid “substitute’
and hence he cannot be brought within the purview
of Annexure A-5. This is answered by the applicant
in the rejoinder placing reliance on the letter of
Director General, Department of Posts No.
~ 45-24/88-3SPB-1 dated 17.5.89 which reads a follows:

"It is hereby clarified that all daily
wagers working in post offices or in RMS
offices or in Administrative offices or
PSD/MMS - under different designations
(Mazdoor, Casual Labourer, Outsider) are to
be treated as Casual labourers."

7. We have considered same issue in 51m11ar cases
relylng on the departmental letter and held that it
is not the nomenclature of the employee that is
material for deciding the right. 1If a daily wager
"had worked continuously for- long period. dlscharglng
duties to the satisfication of the departmental
authorities, some right will accrue in his favour.
In the light of those rights a dally wager can be
treated as casual employee for the grant of benefit
of temporary status. Under these 01rcumstances, we
reJect the submission of the respondents.

22. Order dated 7.4. 94 in O.A. N0.913/93 also dealt
with the matter of pald weekly off"being taken into
account for computation of 240 days of Jengagemeht in a

year. Para 4 of'thetorder is as folllowsf

Accepting the statement submitted by the

respondents in regard to the number of days in  the .
credit of the applicant for .the year 1988 the

learned counsel for the applicant” referred- us

the statement Anneyure A-1 submitted by h1m ‘Be

submitted that holidays and weekly off are also

tobe taken into account in which case the total

days of work would come to 240 days  and he

fulfilled the requirements in annexure - A-4 for

grant of temporary status. He also relied on the

decision of the Pr1n01pal Bench of this tribunal ‘in

O.A. No. 57/90 in that -case con31der1ng the same

issue, the Tribunal directed the deparmtent to take

into account all holldays and “weekly paid off' for

computing total number of days of work in the

credit of the casual employees for getting

temporary status under the extent order. In -the.
light  of the above submission and the decision of

the Principal Bench, we see considerable force in

the submission of the appllcant
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23. We also notice from A-15 that this Tribunal in 0.A.

No.1599/93 and O0.A. No.  1632/94 held that the]appllcants
thereln who were worklng as pald substitutes agalnst leave
vacancies were entitled for grant of temporary sthtus under
A-2 letter - dated 12.4. 91 and the same was 1mp1Lmented by

|

the department after the SLP flled in Supreme Court was

'dlsmlssed, Further by order dated 2. 10 99 in O0.A. No.

|

724/97 this Tribunal had held that .the appllcant therein .

who was “engaged agalnst leave. vacanc1es was el1glble for

grant of temporary status "

24 We are in respectful agreement with the diktum laid

down in the above orders of thls Trlbunal and rgject the

-

' plea of the respondents to the effect that as the appllcant

~ Was engaged against leave vacanc1es he 1s not eligible for

|

the grant of temporary status under the scheme‘notlfled' |
vide A-2 letter dated 12.4, 91 | d
l

25. Another plea taken by the respondents to r%s1st the

claim of the applicant for grant of temporary stakus‘ Was

~ that he was not sponsored by the Employment Exchange as

required under R- 1(6). 0.M.  dated 12.7.94 of  GoI,
bepartment of Personnel & Training " We have con51dered the
matter. We are unable to accept th;s plea because\we flnd
from R-1(6) O.M. dated 12.7.94 that the same was 1ssued 1n"
the context of the Department of Personnel & Tralnlng O0.M.

dated 10. 9 93, Nothlng had been brought on record to show_
that this o0.M. dated 10.9.93 is applicable tb  the

employees of Department of Posts.» Hence, we reject this
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26. . In the 1light of the detailed analysis in the

foregoing paragraphs this Original Application succeeds and
is allowed. Accordingly we set aside and quash  Annexure o R

. Af5' order dated 24.8.98 and declare that the applicant 1s-

entitled to be conferred with temporary status ‘in
accordance with A-2 scheme dated 12.4.91 and direct the
first respondent to take necessary action for conferment of
temporary status on the applicant.  The applicant is‘ also

entltled _for all consequential‘benefits both monetary and

other than monetary - under the scheme which shall be given'

e av, g

to him w1thout delay by the respondents

‘

27. M.A.N0.1339/99 filed by the applicant seekiny to

direct the first respondent to,provide the applicantwwith,

'uemployment at the ratefand scale _at which he was. being‘

engaged in ,the' past till ;the' disposal of the 0. A 's

posted alQng with the 0.A. In'thejobJection filed” against }T-“_Wj%

this M.A. respondents apart from ralsing the pleas raisedh

in the O.A., also took objection to ‘the: productlon ofpi‘
"COpies of A—7 and A-8 copies of acquittance rolls datedr"

4.8. 97 and 11 11. 97 respectlvely _It had been submitted

‘that Smt. . N. Ponnamma‘ who‘ was,'the' Sub Posthasterﬁf

Poonthura on both-the‘days‘had vstated' that- she‘ ‘had not

permitted ,the applicant to. take photocopies of the two"

- acquittance rolls and that the originals of A-7 and A- 8.
Acquittance Rolls were sent to Thycaud Head Post Office ‘Ab
true copyﬁof the statement of Smt;f .R.. Ponnamma was
produced'as AhneerebR—l(a) : Further it was stated that‘h

_the applicant', had obtained A-7 and A-8 photQCOpiesf
apparently through 1llegal and clandestine means- ahd' the
said act was a misconduct on the_part of,the.appliCant and
by this act he had become unfit for: engagement as ‘paidb.

substitute in the post offices and pending a detailed probe.
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i
as to how the applicant came to possess the phot&copies, it

)

was propos;d to keep the applicant away from beﬁng engaged

as a substitute. Applicant in the rejoinder\sub&itted that

it was Smt. Ponnamma who had given the Acquittance rolls

to the applicant after signature for taking photécopies and
that he had a right to take a photocopy of éhe receipt
which he had signed and given to the Department.i Further
the receipt given by the applicant was not a confidential

record under the Official Secret Act and taking’ photocppy

of his own receipt with the permission of theidisbursing

Officer would not constitute a misconduct ands that the
proposal to keep away the applicant from engbgement was
unreasonable and malafide and the purpose was kb *deprive
him his - means of livelihood. We have»considerdd the rival

contentions and have perused R-1(a). We find ﬂrom R-1(a)

that there 1is no specific averment that Smt. ﬁonnamma had

not given the acquittance rolls to the applicand.' We also

find considerable forée in the applicant's plea’that he had

not committed any misconduct in taking a copQ of his own

!

receipt. After considering all’thelaspects involveé and in
the light of our orders .and directidn in the O.A. and in
the interest of justice, we allow this M.A. Héwever,.this
will not preclude the respondents to take !appropriate
action against the applicant in accordance wiéh law if in
the enquiry contemplated finding is made ’that some

illegality has been committed by the applicant. |

. . |, .
28. One aspect which came to our notice while dealing

with this Original Application was that the apglicant for
his engagement against leave vacancies for thejperiod from
21.2.97 to 20.6.97 received payment 1in one . lep sum iﬂ
August, 97 and again for the period fro% 21.6.97 to

31.8.97 in November, '97.. Does it indhcate that



outsiders/substitutes do not have any wage period or
periodiCity of payment? If it is so it cannot be allowed

to continue as the same will be very hard on such

. ) . . E . ) . : .'4{‘
outsiders/substitutes. We expect the third respondent in - c

O.A. No. 1525/98 will specifically look into this for

appropriate remedial action.

~

| B o : e
29. ‘The two Original Appllcatlons v1z.__ 0.A. No. o

1525/98 and O.A. No. 549/22 stand allowed as. 1nd1cated in
_ i 1o L |
- ' paragraphs = T2¢ : respectlvely - In the circumstances we

' dlrect the partles to bear their respectlve costs.

Dated the 21st July, 2000, T ,

) Y ' ‘

e e e e LA 3
(G.RAMAKRISHNAN ) | ~ (A.M.SIVADAS) )

ADMINISTRATIVE MEMBER JUDICIAL MEMBER

List of Annexures referred 1n this Order

O.A. 1525/98

A-l " True copy of the Experience Certlflcate 1ssued by
the Sub Postmaster,rKaramana dated ll 4,92

A2 True copy of DG's letter No. 45~ 95/87 SPB 1 dated7
12.4. 91 1ssued by the first respondent

A3 . True copy of the representatlon dated 1, 12 97 sent
to the 2nd respondent. .

‘A4 True copy of the . order of Tribnnal in o0.A.
No 916/98 dated 23. 6. 98 _ o -

A5 True copy of the - order bearing No. CC/25/98 dated"'
24, 8.98 issued by the 1st respondent.

A7 Photocopy of the acquittance Roll No. 564'for the
perlod 21.2.97 to 20.6.97 '

A8 Photocopywof‘theAcquitance Roll No. 285

A-10 True copy of thecompllatlon ‘showing the details of

work - done payment received by the applicant at
Karamana PO during the perlod from; 11/89 to 6/95




True copy of Leave Memo No. PF/RD dated,26.3.88 of
+the Sub Postmaster, Karamana :

True copy of Leave Memo No. PF/NVN dated 31.5.98

True copy .of the Leave Memo No. B II/N.V.N dated
30.9.89

Photocopy of the CErtificate dated 11.4.92 of the
Sub Postmaster, Karamana. '

True copy of CPMG, Kerala letter No.SsT/307/88-Rlgs
dated 26.6.89 addressed to all SSPOs/SPOs in Kerala
Circle.

O.A. 349/99

A9

R3(3)
R3(4) .

R3(6)
R3(8)

R3(11)

R3(5)
R3(9)

R3(14)

True copy of the order No.EST/53-2/96 dated 9.1.97
issued bythe 4th respondent. .

True copy of the calculation sheet from 8.1.97 to

130.9.97

True copy of the order ST/37/Rlgs dated 30.6.87

" issued by the Director General, Postal Deptt., New

Delhi.

True copy of the order dated 1%.2.99
in 0.A. No. 1525/98 -

True copy of the statement giveﬁ by one Sri G.
Krishnan Nair dated 8.6.99

True copy of the statement dated 8.6.99 given by ne
G. Krishnan Nair stating about the work done by the
applicant.

True copy of the statement dated 20.5.99 given by
SriR. Manilal Sarma stating about the work done by
the applicant

True copy of the 1letter No. EST/53-1/Rlgs dated
3.4.91 issued by the 4th respondent.

True copy of the statement showing_the engagement of

the applicant in the leave vacancies in the year
1997.

True copy of the statement given ‘by one Smt.

Ponnamma stating ~about the work done by the

applicant

True copy of the details of Acguittance Rolls

produced in O.A. No. 1525/98 showing payment for 6
hours per day.

CERTIFIED TRUE COPY

Date P T T T TP R T TR T LA L

Deputy Registrar



