. ;;.,

CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0.A.No.348/99

Friday this the 18th day of June,1999.

CORAM: | ‘ o : 4
HON'BLE 'SHRI A.V.HARIDASAN, VICE CHAIRMAN

HON'BLE SHRI B.N.BAHADUR}MEMBER(A) —
R.Ramachandran Nair I.A.S.(Retd.),

Retired Chief Secretary,

Government of Kerala, residing at

Maidan Villa,Hindu Mission Road,Puthenchanthai,

Thiruvananthapuram. ..Applicant

(By Advocate Mr.Kappillil Anilkumar)

Vs-
1. ' Union of India rep. by the Secretary, Ministry of Home
' Affairs, New Delhi. . "
2. - State of Kerala rep. by the Chief Secretary,Government
of Kerala, Thiruvananthapuram.
3. The Enquiry Commissioner & Special Judge,Vigilance
Tribunal, Thiruvananthapuram. . .Respondents.

(By Advocate Mr. C.A.Joy, Govt. Pleader)

Mr.Govindh K.Bharathan, SCGSC (R1)
This Application having been heard on 19.4.99, the Tribunal

on  18.6.99 delivered the following:
ORDER -

HON'BLE SHRI A.V.HARIDASAN,VICE CHAIRMAN:

The appliéant a former member of the Indian

Administrative Service, Kerala cadre who retired from service

on superannuation after serving as the Chief Secretgry of the

State of Kerala on 30.4.97 is presently facing a departmental
enquiry into the charges contained in the Memorandum of Charges

served on him on 27.1.97.The Govt. having decided to conduct an

~enquiry under the provisions of Rule 8(6)(b) of the All India

Services(Discipline and Appeal)Rules, 1969 by the order dated
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20.12.97(Annexure Al) appointed Sri P.S.Goéinathan, Enquiry
Commissioner and Special Judge, Thiruvananthapuram as '.,Enqui.ry
Authority and Shri K.S.Baiasubraﬁonian IPS, Inspector General
of: police, Vigilance & Anti -Corruption Bureau as Presenting
Officer to present the case in support of the articles of
charges against Shri Ramacﬁandran Nair. The third respondent
the Enquiry Commissioner and Speciai Judge is proceeding witﬂ
the enquiry, according to the applicant, contr;r§ to ‘the
provisions\of the All India Services (Discipliﬁe & Appeal )Rules
by. exercising powers of civil court by issuing summons to
witnesseé}'cailing for documents and recording the evidence on
oath. The appiicént objected to this procedure and filed a
miscellaneous petition for Sta§ of thé‘proceedings-alleging
that for want of authorisation under Section 4 of the

Departmentél Enquiries(Enfofcement of Attendance of Witnesses

and Production of Documents)Act,1972, the enquiry authority
lacked jurisdiction to proceed with the enquiry summoning
witnesses and recording evidences on oath. The third

respondent vide the impugned order dated : 22.2.99(Annexufe
A2) rejected the objections and dismissed the miscelléneous
petition. In the ofder_ Annexure A2, the third -respondent
relied on the Annexure A3 ’hotifigation S.R.O.No.4§2/96 and
S.R.0.N0.493/96 dated 19th J.uner 19'96,Wh:ereby the 2nd respondent - had
in purported exercise‘of powers cbﬁfefred by sub-section 2 of
section 9 of the Kerala Enquirieé and Summons Act,1960, Act 24
of 1960 invested the third geépondent the powers of a civil
icourt. The applicant,alléges that as the proceeaings have been
initiated - - under the provisions of the All India

Services(Disciplline and Appeal)Rules which has been held to
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be a complete code in itself”by the Apex Court, the second
respondent has no power to confer on the thlrd respondent
the powers. of a civil court to summon and enforce the
attendance of witnesses and to record ev1dence on oath as
no such prov1s1on exist in the All India Serv1ces(D1sc1p11ne
and Appeal)Rules. Therefore the'appllcant.alleges that the
impugned order of ‘the third 4respondent as also the

notification 1ssued by the second respondent (Annexure A3)
are ultra 'vires, illegal and. unsustainable. It is further
alleged that as the All India Serv1ces Act and the Rules made
thereunder fall under Entries 70 and 94 in the List 1 of
'7€h Schedule of the Constitution which ~are within the
| exclus1ve leglslatlve domain of the Parliament, the second
respondent has no legislative competence to confer' -upon
the third respondent the powers of the civil court»and
therefore the notification Annexure A3 is liable to be
declared unconstitutional and ultra vires to Article 246(1)
of the Constitution. With these allegations the applicant
seeks to have the inpugned orders Annexures A2 and A3 set
aside declaring thatz:they;arelﬂtr&a‘vires the provisions of
Article 246(1) of the Constitution to the extent T it
confers power of civil court to the third respondent
Enquiry Authority appointed under the All 1India ‘Services
(Discipline and Appeal)Rules and also for.a declaration to
2nd and 3rd respondents to drop all proceedings against the

applicant pursuant to Annexures A2 and A3 orders.

2. The - second respondent has filed a reply statement.
The impugned orders and actions are sought to be justified
on the ground that in the absence of a clear provision in

the All Ind1a Serv1ces(Disc1p11ne and Appeal)Rules regardlng
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the procedure for making available the witnesses for
examination and as the Departmental Enquiries (Enforcement
and Attendance of Witnesses and Production  of
.Documeﬁts)Act,l972 does not apply to enquiries in respect of
All India Services officers serving in connection with the
.affairs of the State Government, invoking the provisions of
All India Services (Conditions of Service Residuary
Matters)Rules, 1960, fhe same orders relating to summoning
and enforcement of witnesses in the enquiries in regard to

officers of the State Civil Service, Class I is adopted.

3. The applicant in the rejoinder has stated that
conferring the power of civil court on the third respondent
by the second respondent issuing Annexure A3 notification

amounts to a fraud ‘on power.

4. Sri Kappillil Anil Kumar, learned Advocate of the
applicant invited our attention to the decision of a Division

_'Bench of the Kerala High Court in State of Kerala

vs.P.J.Alexander,1972 KLT 115(DB), which upheld the decision

of the Single Judge in P.J.Alexander vs. State of Kerala
and another declaring a notification by which pbwers of
civil court for summoning and examination of witnesses bn
.‘oath was conferred on therEnquiry Cbmmissioner and Special
Judge who was appointed Enquiry Authotrity to enquire into
the charges against the petitioﬁer Sri Alexander who was a
member of the Indian Police Service on the ground that ‘the

All India Services Act and the Rules made thereunder being

legislations made by the Parliament under the exclusive
powers of the Parliament, the State Government was
incompetent' ' to 1legislate ' on those subjects. Learned

counsel also referred us to the ruling in The State of

Jammu & Kashmir, Appellant VS. M.S.Farooqui and
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others, Respondents,AIR 1972 SC 1738, wherein it was held

that the Jammu & Kashmir Government Servants PreVention of
Corruptioﬁ (Commission)Act,1962 being repugnant to the Aall
India Services (Disciplihe and.Appeal) Rules, the said Act
was inapplicable to the case of the members of the All India
Services; Seeking‘support from‘the above referred rulings
Shri Anil Kdﬁar with considéfablé tenacity argued that the
third respondent committed a serious error of law in
holding that it had power to summo; and éxamine witnesses
under oath in the enquiryvagainst the applicant under the
provisions of All India Services(Discipline & .Appeal)Rules.
He also argued that the Annexure A3 hotification by which
the second respondent in exercise of powers conferred by
sub-section 2 of section 9  of the Kerala Enquiries and
Summonses Act,1960 on the third. respondent the powers of
civil courf while trying suits under the Code of Civil

Procedure, was ultra vires_ to Article 246(1) of the

Constitution.

5. We have carefullyveiamined the rulings referred to
by the learned counsel. The decision of the Apex Court in

State of Jammu & Kashmir vs. M.S.Farooqui, AIR 1972 SC 1738

has absolutely no application to the facts -of the case on
hand. In the case before the Apex Court, the quespion was
whether it was permissible to initiate action under the
Jammu & Kashmir Govt.Servants Prevention of Corfuption
Act,1962 against ~ the memberé'of the All India Services for
imposition of penalties. After discussing the various
provisions of the -All India Services (Discipline and
Appeal )Rules which deals with the method of holding the
énquiry, the penalty to be imposed etc. and the proQisions
of the impuéned Act, it was held ‘“that by virtue of the

fact that the Parliament has made -special enactments
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governing the disciplinary proceedings against thermemberé
of the All India Serviées, the impugned Act being repugnant
thereto was inapplicable to the members of the Service. The
issue involved in this case has neither Similarity' nor
comparison to the facts of the case cited. In State of
Kerala and another vs. P.J;Alexander, the order impugned Qas
one by which the powers of civil court “while trying sﬁits.
under the Code of Civil‘ Procedure vWas.' ~conferred on
Additional Tribunal.in.exercise of powers conférred 'by sub-
- section 2 of Section 9 of the Kerala Enquiries and Summonses
Act,1960 in holding the enquiry against Sri P.J.Aiexander, a
member of the Indian Police Service. The learned Singlé Judge
.noted that there was no provision in the All Indié
Services(Discipline and Appeal)Rules to take coercive steps
for securing the attendance of witnessés and then
considered the Validity of the exhibit P2 notification which
conferred oh the Tribunal the powers of the ciyil court ' in

that regard while trying a suit. It was held as follows:

"7. Can the absence of. provisions in the All
India Services (Discipline and'Appeal)Rules enabling
the ihquiring authority:to take coercive steps for
compelling appearance of witnesses and prbduction
of documents be made good by the concerned State
Government investing it with such powers? That is
precisely what has been done here by Ext.P2-
notification. Mr.M.I.Joseph) the learned Government
Pleader, submitted that wunder S.9 of ' the State
Act the Government could by notification invest
any officer deputéd it to make inquiry into the
conduct of any public servant with the powers of a
civil court while trying a suit under the Code of
Civil Procedure, that that Act was a perfectly
valid one, that Ext.P2-notification was one issued
in exercise of that provision and that therefore
Ext.P-2 had to be taken  to. be valid.  That

argument cannot be accepted for reasons to be
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stated preéently. Undgr-Ext,PZ power is invested
with the second respondent for the purpose of the
inquiry into the charges against an officer of the
All India Service. " All 1India Services and
inquiries conneéted ~with members  of the same come
in entries 70 and 94 in the Union List, List No.l
the VII Scheduile in the Constitution. The All
India Services Act and the Rules made thereunder
are = legislations made by parliament under those
entries. Under Article 246(1) of the Constitution
Parliament has exclusive power to legislate about
subjects covered by entries in List I. As the
State is incompetent .to legislate on those

subjects Ext.P2 is invalid."

In Writ ‘Appeal : the Division Bench upheld the conclusion
of the‘éingle Judge but without afri?ing‘at any definite
conclusion as to whether the‘Tribunal‘ had the power to
summon and examine the witnesses on oath without the aid

of Ext.P2. The Division Bench observed as follows:

1

" It is conceded by the Government Pleader (it has
to be conceded = too) - that the All India Services
Rules cannot be varied or modified by any State

Government; such modification or variation ~can be

effected only by the Central Government in
consultation with the State Governments = as
contemplated by 5.3 of the Act. But, the

argument of the Government Pleader is that Ex.P2
has not varied or altered any of the provisions
of the All India :Services Rules,but has only -
‘enabled ‘the Tribunal, the Sécond -appellant, to

function more effectively as contemplated by the

All 1India Services Rules; in other words, the
argument is that  the Tribunal is merely
empowered to function 'undér the All ‘India
Services Rules! We must observe that the State

Government . has no power to empowér the Tribunal

appointed to function under the Rules; the power
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of the Stﬁte Government is only to appoint a

Tribunal;

derives a#e from the all India Service Rules.
Therefore, we need not consider whether under

the Rules the Tribunal has the powers sought

to be cenferred by Ex.P2 too; if the

Tribunal has such powers, he can exercise
C L ‘ .

them; and in that event, Ex.P2 is

unnecessary, in ‘any event, Ex.P2 cannot add

to the powers of the Tribunal or confer any

power on him which he did not have under_

the All 1India ' Services. Rules. If the
Tribunal has no such powers( it is conceded

- more to less that it was because the Tribunal

had no such powers that Ex.P2 was passed), -

then certainly ‘the State Government has no
power to pass an order like Ex.p2
conferring additional powers on the
Tribunal. It may also be noted that Ex.pP2
was passed under S.9 of the Kerala Enquiries
and Summonses Aet of. 1960 as amended by

Amendment Act of 1962, which applied only to

inquiries against State Governments and not

against All  India Service Officers.
Therefore, by. taking power under the said
Act, no powef. can be - conferred on a
Tribunal functioning under the All India

Services Rules."

As stated supra, the question whether the Tribunal had the
power to summon and examine the witnesses on oath was not

specifically answered. Further Ex.P2 impugned in that case

- was set aside as ultra vires and unsustainable because by

that order the State Government invested the Tribunal with

’powers of civil court for the purpose of the ‘enquiry into

the charges against an All India - Service officer

eee9

and all the powers the Tribunal-
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specifically while theWState Government had no legislative

competence to do so. Annexure A3 the impugned order in

this case is not an order similar to Ex.P2 impugned in
P.J.Alexander's case(supra) because by Annexure A3 powers
of civil court while tryiﬁg a suit was ébnférred on the
third fespondent ndt fér thé purpoSe}of éhquiry into the
charges against the _applicant or any bother All 1India
ServiCes‘ Officer unlike Ex.P2 in that case. The orders
contained in Annexure A3 confer the power' on the third
respondent in general and for the purpose of enquiry in
disciplinary matters agéinst VStateu Service Officers. So
it cannot be said that the orders contained in Annexure A3

suffered frbm lack of legislative competence.

6. The QUestion here is whether the third respondent

can exercise the powers of a civil court ~ while trying a

suit in regard to summqning‘ and examination of witnesses
under oath in the proceedings ‘ being held against the
applicant; an ex-member of the Indian Administrative Service
under the provisions of All Indi# 'Séfvices(Discipline and -
Appeal)Rules. If the action of_third.réspOndent in issuing
summons to withesses or the enabling nofifiéation for

such action is repugnant to the provisions of the All India Services

«..10
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(Discipline and Appeal)Rules, then it has to be held that the

- third respondent has no such power, Can it be said merely

because there is no express provision in the All India
Services (Discipline and Appéai)Rulés déaling with securing -
attendance of the witnesses in support of the charge for

examination,  the action of the_vthird' réspondent - in

- proceeding to summon and éxamine"the witnesses on oath is

‘repugnant to the proviéionsvof All India Services(Discipline
& Appeal)Rules?. If there had been a prohibition in the  All
India Services(Discipline and'Appéal) Rules against summdning
and enforcing the attendance of.witnesses then it could be
said that the impugned nofification Anhexure A3 or the
action of the thifdv respondent in procéeding to‘summonl and
examine the witnesses on oathvié repugnant. If witnesses
who are not employees of the Government do notvoblige to
come fo#ward.to give _ evidende on merely being asked by
the Presenting _Officer or ‘_the .disciplinary authority,
unless theif attendance is sécured by a process, it would
not be_practicable to examine- them which may result in
failure in' establishing the charge. Iherefore the third
respondent in’exercising the péwers &ested in him: by the
notification Annexure A3 has aﬁopted é method to fill up
the void in the Rules to hold the enQuiry effectively. By
doing S0, fhe applicant would not be put to any prejudicé.
Further ,the action of the third‘respondent in adopting - the
procedure followed in the case of the étate gi&il Service
Officers in the enquiry against the applicant in the absence
of a special provision " in that 'regard made in‘ the Rules
framed under the All India Sefvices Act, is perfectly valid
and ,justified in view of the provisions contained in

Section 2 of the All India Services (COnditibns of Service,
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Residua;y Matters)Rules,1960. The Government of India has

promulgated ‘the Departmental Enquiries(Enforcement and

~ Attendance of Witnesses and Production of Documents)Act)l972

providing for enforcement of attendance' of witnesses and
production of documents  in the departmental enquiries.

However, this Act does not apply to disciplinary proceedings

against the All India Services Officers serving in connection

with the affairs of the Staté Government. A éimilar
enactment has not been promulgated in the case of All India
Services Officers serving in connection with -the affairs of
the Staﬁe. An indication as to what méthod can be adopted

in such cases is available in Section,2 of the All India

'Sérvices(COnditions of Service Residuary Matters)Rules, 1960,

which reads as follows:
"2. Power of Central Government. to providel for
residuary matters:-

The Central Government may, after consultation with
the Governments of the States concerned, make
‘regulatibns to regulate any matters relating to
conditions of service of persons appointed to an All
Indié Service for which thefe is no provision in the
rules made or deemed to have been made under the
All India Service 'Act,1951(61 of 1951), and until
such regulations»are_made, such matters shall‘be

regulated:- |
(a) in the case of persons serving in connection
with the affairs of the Union,by the rules,
regulations  and orders . applicable to

officers of the Central Services, Class .I.

. (b) in the case of persons serving in connection-

with the affairs of a . State by the

| .
rules, regulations and orders applicable to
' i




officers v'of the State Civil vServiCes,
Class-1, subject. to éuch‘ exceptions ana
modifiéations-. as fhe Central Goverhmeﬁt
may, after consultation with the ~State
Government concerned, by order in writing

make:-"

7. It is not in dispute ‘that the third.fespondent has

been conferred with the powers of a civil court while trying

suits under the Code of Civil Procedure while functiohing

- as Enquiry Commissioner and SpeCial'Judge'  while dealing
,withﬁhe,proceedings_ against the officers of the State Civil

Service. It can be seen from S.R.0.N0.494/96 and the

explanatory note vthereundef thét thle holding enquiries,'
under the Departmental EnquirieS'Punishment and Appeal Rules
also the powers of civil court can be ‘exercised by the
third respondent. In the 'absencé of a detailed provision
regarding the summoning and examination of»witnesses in the
All India Services(Discipline and Appeai)Rules and as the
Central Goverﬁment in consultationlwith the State Goyernment
had not issﬁed any bfder regulating Ehe magzer‘relating to

summoning and enforcing the attendance of witnesses in

disciplinary proceedings against the members of the All

India Services serving in connection with the affairs of the_

State Government, the procedure applicable in such matters

in the case of officers of the State Civil Service,Class-1I

~can very well be adopted in view of the provision contained

in sub-rule = (b) of Rule 2 of the  Aall India

Services(Conditions © of ‘Service - Residuary
Matters)Rules,1960.In the conspectus of the facts and
circumstances and  the position of the rules, we have no

hesitation to hold that the third respondent is perfectly
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justified in summoning and enforcing the attendance of

witnesses and examining them on oath in the enquiry pending

BN

against ~ the applicant =  under the All  1India

Services(Discipline and Appeal)Rules, ‘taking recourse = to .

‘the  provisions of Rule 2 of the All India

i
§

' Services(Conditions , of " Service - “Residuary

Matters)Rules,1960 and adopting the powers conferred on it
by Annexure A3 notification, as is applicable in
disciplinary proceedings against the State Civil Service

Officers, Class-I.

8. . In the light of what is discﬁssed above, we do not
find - any merit in this application and therefore we dismiss
* - . c

the same without any order as to:éo§ts.

" B.N.BAHADUR - AYV.HARIDASA
MEMBER(A) , VICE CHAIRMZ

List of Annexures referred to in the.Order:

1. Annexure Al ‘True copy of the ‘order dated 20.12.1997

. Order No.G.O. No. lOl407/97/GAD . , --

2. "' Annexure A2 True copy of order passed. by the
respondent in M.P.No.l1l/99 in Enquiry Case No.1/98 dt.
22.2.99. : |

3. Annexure A3 True copy .of the Gazette Notification

S.R.0. No0.491/96 to S.R.0.N0.494/96 dated 19.6.96 in Extra-

Ordinary  Gazette dt. 21.6.96.
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