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3UOGEMENT 

(Shri MI Haridasan, judicial Member) 

Since the factual back ground and the questions of 

• 	law involved in these fOur applications are similar, these 

cases were heard jointly and are being disposed of together. 

r. 
	 The facts of the caseS can be briefly stated thus. 

20 	 Applicants in all these, four applications were 

employed in the Central Excise Divisional Office, Kottaysm, 

Mr Mani Paul, the applicant in OAK-545/88 and Mr P5Philip 

the 'applicant in OA-31/89 were Hawildars and Mr KT Paul, the 

applicant in OA-113/89 and Mr Nair Rajan Narayanan the applicant 

in OA-347/89 were Inspectors. Alleging that Mis 	Rajan 

Narayanan, 1(1 Paul and PS Philip aided and abetted by 

Mr Mani Paul on 9.2.1984 conducted unauthorised and iaigal 

raiat the business premises of pawnbrokers Mis James Puthooran-

of TI/s Dilkush Trust, Peruvai and extorted money from the 

and 	- 
former/forcibly took away money under threat from the latter,. 

all the applicants were served with show cause notices end 

charge sheets and were placed under suspension. On a 

complaint from TI/aDilkush Trust, the local Police registered 

and investigated a case against TI/s Nair Rajan Narayanan, 

KT Paul and PS Ptilip and prosecuted them before the Chief 

Judicial Magistrate, Kottayam. 	The applicants submitted 

explanations denying the charges 	In Annexure-Ill to the 
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memorandum of charges issued to each of the applicants list 
in 

of documents proposed to be relied on, n4.Annexurs-IV the 

list of witnesses to be examined were stated. These varied 

in the case of different individuals. The enquiry ordered 

against each of the applicants was separate and independent 

enquiry under Rule 14 of the CCSCCA) Rules. Shri Gopala-

krishnan, Assistant Collector of Central. Excise was appointed 

Inquiry Authority to conduct the enquiries against the four 

applicants. A Presenting Officer was also appointed. The 

• first two sittings of the inquiries in all the four cases 

• were held separately and. ndeendently on 12th and 14th of 

March 1985. But when on the third sitting all the four 

applicants were called together by the Inquiry Authority. 

and when the proceedings commenced in a common manner, all 

the applicants objected to the proceedings, stating that . 

without an order under Rule 18 of the CCS(CCA)Ru].ea, the 

inquiry authority had no authority to conduct common procee-

dings. Since the Inquiry Authority proceeded with the 	-. 

inquiry ma common proceedings despite the objection, the 

applicants did not participate at the time when the evidence 

on behalf of disciplinary authority was recorded. The wit- 

nesses were not cross-examined. The Inquiry Authority submitted 

his report to the Disciplinary Authority. The Disciplinary . . 

Authority remitted the case 	back to the Inquiry Authority 

under Rule-15(1) of the CCS(CCA) Rules for turtht inquiry 
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tritly in conformity with 	Rule 14 of the CCS(CCA) Ruleø. 

The Inquiry Authority again proceeded with the inquiry in the 

- 	same manner as before. But 	defence witnesses were examined. 

At the initial stages of the inquiry before the examination 

of the witnesses on the side of the Disciplinary Authority 

each of ,  the applicants had made a written request to the 

Inquiry Authority that he should be supplied with 	docu- 

ments21 in number described in the list. The Inquiry Autho-

rity made available only 2 out of the 21 documents, After 

completion of the inquiry, the- Inquiry A.4thority submitted 

reports, separately in each case finding the delinquent guilty. 

The reports were accepted and the Disciplinary Authority found 

all the applicants guilty of the respective charges concuring 

with the findings of the. Inquiry Authority, but without giving 

the applicants a copy of the Inquiry Report before deciding 

about their guilt basing on the reports and issued separate 

orders dismissing the applicants from service. The applicants 

filad appeals which were dismissed by the second respondent.. 

Aggrieved by the orders of dismissal and the appellate orders 

the applicants have filed these four applications challenging 

the legality, propriety and correctness of the orders of the 

Disciplinary Authority and the appellate authority. It has 

been alleged In all the applications that thi inquiry has been 

conducted in an -irregular and Ulegal way against the provisions 

of Rules 14, 15 and 18 of the CCS(CCA)Rules and. violating the 
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principles of natural justice by not making available the 

• 	documents cited and that the findings are also perverse. It 

has also been contended that the non-supply of the inquiry 

report of the Inquiry Authority before the Disciplinary Autho- 

has 
rity round the applicants guilty/vitiated the proceedings. 

3.. 	In the reply statement it has been contended that the 

inquiry has been held validly and propetly. The examination 

of witnesses in common has ben justified on the ground that 

they were common witnesses in all the cases and that by doing 

so inconvenience to the witnesses could be avoided. The 

failure to supply the documents called for has been justified 

on the ground that the documents were found to be not relevant. 

According to the respondents, the copy of the Inquiry Dl'?icers 

report need to be supplied only with the punishment order and 

that has been done in all these cases also. So' the respondents 

have contended that the impugned orders are just and fair 

any 
and do not call foitsr1'arancs. 

4. 	¶4e have heard the arguments of the learned counsel 

for the parties and have also èarefully gone through the docu-

merits produced in all these cases. The applicants in DA-31/89, 

OA-113/89 and OA-314/89 have contended that the disciplinary 

in law 
proceedings against them Jks w- bad/since they have been 

prosecuted for the same offence 'before the Chief Judicial 

f1agistrate, Kottayam and that as the general rule is that 

should  
prosecutionyrecede departmental proceedings, the respondents 

could not have validly initiated and carried on disciplinary 
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proceedings befOre the termination of the criminal caae.. 
- 

But the prosecution was on the basis of a complaint given by 

a private individual and the charge sheet against the appli-

cants were for misconduct though one of they misconducts 

related to the subject matter of the criminal case. Even 

if the criminal prosecutions and the dapartmsntal action 

arose 	out of àommon allegations as has baen held by the 

Supreme Court in aaviràl cases, there is no hard and fast 

rule that the discipi mary próceadngs should not be initiated 
c1 

or procee'  with until the prosecution ended. Therefore we 

do not find any merit in this contention. The important 

common grounds argued by the learned counsel for the applicants 

in alithesa cases are: i) the inquiry conducted is irregular 

since without an order under Rule 18 of 'the Ccs(CCA) Rules, 

the Inquiry Authority conducting an inquiry under Rule 14 of 

the CCS(CCA)Rules against each of the applicants 'could not 

a common inquiry 
have conducts9aingt all the four applicants taking evidence 

in common, (ii) the inquiry is vitiated since principles of 

natural justice have b3en. 1io].ated as the Inquiry Authority 

has not made available 

ments required by them 

examined 
witnesses oprove the 

inquiryis vitiated sini 

to the applicants the important clocu- 

inc 
for effectively cross-axamn- the 

charges without valid . reast*n (iii) the 

e statement of witnesses recorded 

'at the preliminary inquiry have not been made evailable 

and since such statemen have been relied on to support the 
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the applicants' 
finding aanitfjiv) since the Inquiry Officai'srsporte 

have not been made available to the applicants and since they 

have not been given opportunity to make representations against 

the acceptability of the report before theisciplinaryAutho 

rity decided that theapplicaflts are guilty basing on the 

report the, disciplinary orders are vitiated. 

5. 	We will consider these points one by one: 

(i.) It is seen from the records of all these cases and 

it is also admitted in the reply statements filed by the 

respondents that the inquIries ordered against each of 

and 
the applicants was separateeparideflt inquiry under 

Rule 14 of the CCS(CCA) Rules. It is also seen from 

the inquiryreportS and the disciplinary orders in these 

cases that the first two sittings of the inquias1Jare 

held independently.. But from the third sitting onwards 
o,v.4 rim 

it is seen that a consolidated inquire was held. It is 

also seen that the applicants objected to this procedure 

and that the Inquiry Authority has despitethis objection 

proceeded with recording evidence in common. At this 
- 

stage of the proceedings the applicants withdrew from 

the proceedings and the evidence on the side of the 

Disciplinary Authority was recorded in the absence of 

the applicants. It is also seen that witnesses not 
1* 

cited in some cases were examined since they were cited 

in other cases. So it is obvious that theinquiry held 
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is : a  common inquiry. It is also seen that in that common 

inqUiry Mr PS Philip, the applicant in-OA-31/89 was examined 

as a vitneàs to prove the charges. Under Rule 18 of ,  the CCS 

(CCA)Rules, it is permissible. for the President or any autho- 

competent 
rity/ta the penalty of dismissal from service on the. 

Government servants to make an order directing that the disci-

plinary action against twoor more Government servants concerned 

c.'be taken in a common proceedings. a--- - 
in any casa/ ButJ.n this case it is seen that no such 	order 

has been made by the President or the competent authority and 

that even without such an order the Inquiry Authority has 

proceeded to hold a common inquiry. It is seen from the order 

Of the lisciplinary Authority in these cases that the ')isci-

plinary uthority has on receipt of the reports submitted by 

the Inquiry Authority .:. remitted the reports to him for 

further inquiry strictly in conMrmity with Rule 14 of the 

CCS(CCA)Rules. But inspite of that,the) 	PP&ry Authority ' 

has proceeded with the common inquiry, This action is seen 

to have been justified in the orders of thejscipliflaryuthO-

rity and also in the reply statements filed by the respondents 

on the ground that evidence of the witnesses was recorded only 

once for all these four cases because the witnesses - were commal 

witnesses and also becauSe the applicants did -not participate 

jag 
the inquiry for crosS-examifl-...3ia witnesses. It has been 

OnteAded that this procedure was adopted only to avoid 

to 
inconvenience to the witnesses in having/depose four times of 

tA sama facts. It has been contended in the reply statement 
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that since the evidence rendered by witnesses who are cited 

in individual cases alone had been taken into account for 

arriving at the fundinge in the individual casas 	this 

procedure has not caused any prejudice to any ,  of the appli- 

cants. We are not in a position to agree with this contention 

of the respondents. Since no order under Rule 18 for conduct-

ing a common inquiry has been made either by the President or 

by the competent authority, the inquiry Authority should not 

have recorded evidence in common and this procedure has in 

our view vitiated the proceedings. Mr PS Philip the applicant 

in 	 in common proceedings. 
,A-31/89 has been examined as a witness/ Theargument of the 

learned counsel for the respondents that the testimor4es 

rendered by witnesses who were not cited in individual cases 

have not been considered for deciding the respective cases 

does not appear to be sopnd because since the evidence was 	- 

recorded in common, it is possible that the evidence of 

witness though not cited in individual cases would have 
though not expressl.y relied on. 

iruenced the finding in all the cases/ Therefore we find 

that the argument of the learned counsel for the applicant 

that the inquiry has been vitiated by reason of a common 

inquiry being held without a specific order to that effect 

has great force. 

(ii) In all these four cases the applicants had requested 

the inquiry officer to cause aproductiofl21 document16 and 

in their written request the applicants had indicated the 

purpose for tiich these documents were needed. It1s seen 

. . 
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that only 2 documentS were made available while the other 	S 

documents were not made available to the applicants on the 

ground that they were not relevant for the purpose of the 

inquiry and also on the ground that some of the documentS 

were required for filing returns and that some others were 

in the ppsaession of the police. We have gone through the 

written requests made by the applicants. We are not 

convinced that the decision of the'i3CiPlifl8rY Authority 

that the documents were not relevant for the purpose of 

the inquiry is correct. Certain documents required by the 

applicants appear to be absolutely essential for affeetiva 

cross_examination of the witnesses examined to prove the 

chargas. Further) dOCUrflsntS should not be withheld for the 

reason that they were required for filing returns or that 

they are in the possessiOfl of the police department. The 

officers of the police department could have been called 

upon to produce the documents required by the applicants 

if they were in the possessiOfl of the police department 

espeCiallY,Lilafl anofficer of the police department was 

examined to prove the charges against the applicants. 

Therefore we are convinced that the respondents have denied 

reasonable opportunity to the applicants to properly defend 

themselves in the inquiry as the documents required by them 

for the purpose of effectively cross-examining the witnesses 

were not made available to them. 

(iii) The applicants have in the applications averred that 

the statement recorded during the preliminary inquiry 

of one witness 
	
Sivadasan who was examined as 
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defence witness was not made availebla inspite of requests 

made by them and that since the'isciplinary 4uthority 

had 
has relied upon Vat statement 	 oduced 	game as 

to 
Annexure-1/the disciplinary order, the procedure adopted is 

highly irregular and illegal. Mr Sivadasen was not examined 

as a witness to prove the charges. So even if his 'statement 

was not made available in the ordinary course, it cannot be 

said that any substantial prejudice was caused to the applican1a 

by not giving his statement 1  But in thOsacases it is seen that 

the lieciplinary Authority has in his orders relied on the 

statemeflt of the witness Mr Sivadasaand . has appended 

the same as Annexure-1 to the disciplinary orders. The 

appending of this statement in the disciplinary order without 

gi3iing the statemUnt to the applicant during the inquiry 41dT 

not serve anypurpose. If the'isciplinaryuthority wanted. 

to rely on the statement of Mr.Sivadasanthe same should have 

been 
/given to the applicantsduring the course of the inquiry. 

Therefore this course adopted by theisciplinary Authority 

is also highly irregular. 	Therefore for this reason also 

it has tobe held that the inquiry held is not regular. 

(iv) It is not disputed that the copies of the reports of 

the inquiry were not supplied to the applicantsbefore the 

')iscp1Inary authority entered findingBragarding the guilt 

of the applicants. The case of the respondents is that as 

per rules the copies of the report need be furnished only 
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with the disciplinary orders. In Premnath K Sharma V. 

Union of India and others (1988(3). SL3(CAT), 449) a Full 

Bench .? the Tribunal sitting at New Bombay has held that 

the non—supply of the copy of the inquiry report to the 

delinquent before the Disciplinary Authority,  entered a find- 

ingregarding the guilt basing on the report vitiates the 

• 	proceedings as principles of natural justice demand giving 

• 	a copy of the report to the delinquent and an opportunity 

to him to sake a representation regarding the acceptability 

of the report.. This dictum was followed by the Bombay Bench 

of the Tribunal inBhashyam V. Union of India & others 

(1988(6) ATC, 863).. A Division Bench of the Supreme Court 

in Union of India V. E Bashyam, AIR 1989(1) SC, 50, in an 

r 

- SLP against this order of the Tribunal virtually upheld the 

dictum but considering the importance of the matter referred 

it to a Larger Bench. The Division Bench of the Supreme 

Court d.istinquished the.requirement.of making the copy of 

the Enquiry Report available to the delinquent officer for 

his defence before the Disciplinary Authority makes up its 

mind on the guilt.from the show cause notice given to him 

on the. quantum of punishment and observed asfollows: 

"Itappaarsto us to be a startling proposition to 
3dvance that the only authority which really and 
actually holdshim guilty need not a?fórd any 
opportunity totha parson against whom such. finding • 	 . or guilt is recorded and the material on which he 
a c t s tt. 
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The Division Bench held that abolition of show cause notice 

on quantum of punishment by the 42nd amendment of the Conati-

tution did not dispense with the requirement of article 

311(2)o? theConstitution to give reasonable opportunity 

to a delinquent compatibid with the principles of Natural 

Justice. It held that non-supply of the Enquiry Report to 

the delinquent to let him persuade the Disciplinary Authority 

that the finding of guilt is not warranted from the Enquiry 

eport, would constitute violation of the principles of 

Natural Justice. Though the Supreme Court has in another 

SIP filed by the Union of India against the decision of the 

Tribunal in Premnath K Sharma's case stayed the operation of 

the order in that case as the principles enunciated in that 

case still hold good and have ,been buttressed by the Division 

Bench of the Supreme Court in Bashyam's case, this Tribunal 

has been consistently holding that the non-supply of the 

copy of the inquiry report before the Disciplinary Authority 

decides the question of guilt basing on the report vitiates 

the proceedings from that stage onwards. Following the above 

dictum, we find that the non-supply of the Inquiry Officer's 

reports in these cases to the applicants before the Discipli-

nary Authority decided that the delinquents were guilty 

without giving them an opportunity to make representations 

about the nature of evidence and the acceptability of the 

reports has vitiated the proceedings and the disciplinary 

orders. 
..14... 
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60 	 For all the reasons mentioned in the foregoing 

paxagraph, we are of the view that the disciplinary procee-

dings and orders in all the four cases suffer from serious 

illegalities and irregularities and that they have to be 

get aside. Theappellate orders also are liable to be 

set aside since the appellate authority has not properly 

considered the grounds raised by the applicénts on the 

basis of these irregularities. Since the disciplinary 

prders are bad in law and have to. be set aside normally 

the applicants have to be ordered to be reinstated in 

service. But since it has come out from the pleadings 

that the applicants in CA-31/89, OA-113/89 and OA-347/89 

have beanconvicted by the Criminal Court and since the 

accusation against all the four applicants are of very 

serious nature it will not be conducive to the interest 

of jistice if these applicants are allowed to go free if 

really the accusations against them were true. Therefore 

we are of the view that in the public interest and in the 

interest of justice it is necessary to direct the respondents 

to conduct denovo inquiries against the applicants on the 

basisof the.charges already issued. 

7. 	In the result we allow the applications OAK-545/88, 

OA-31/89 9  OA-113/89 and OA-347/89 and set aside the impuged 

orders in all :thesa  cases and direct the respondents to 

conduct denovo inquiries against these applicants Im 
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