S

Hon'ble Shri AV Heridasan, Judicial Member -

Y

CENTRAL. ADMINISTRATIUE TRIBUNAL '

ERNAKULAM BENCH

*

DATE OF DECISION: 25-5-1990

‘Present

: Hdn'ble.Shri‘SP Mukerji, Vice Cﬁairman

&

A

‘Original Application Na.K-545/88

Oriaqi Application No
Qngg;g ;'AgglicatiggJNg.]]SZQQ
' Orjainal Application No,347/89

CLE (V)

P Mani Paul - Applicant
© PS .Philip ST Applicant
KT Paul‘" . - - Applicant
Nair Rajan Narayanan - ' Applicant
< . ’ v. -
v1.'Union of India represented by

'the Sacratary, Central Board
.of Excise & Customs,

New Delbi.
The Collector of Central Excise,

Catholic Centre, Broaduay,

- Cochin-682 031.

Mr

Mr

nr
Mr

Mr

The Deputy Collector(PsE),
Central Excise, Catholic Centre, -

" Broadwy, Cochin-682 031.

in 0AK-545/88
in 0A-31/89

in 0A-113/89 -
in 0A-347/89

Common respondents in
all the casss

| respondants in’ 0&-347/89

L]

M ¢

..2.00

MGK. Menon - Counsel fnr the applicants
a . in DAK-545/88,40A- 31/99 &
. DA=347/89 i
KRB Kaimal - ' Counssl for the applicant
o ‘ in 0A=113/89
P Sankarankutty Nair, ACGSC - Counsal for the raspondents
R in 0AK-545/88 & 0A-113/89"
') Kriébnakumar, ACGSC - ACounsal for the appl
; S respondents in 0A-31/89
K Prabhakaran, ACGSC. - Counsel for the .



£

«  JUOGEMENT

V(Shri AV,Haiidasan, Judicial Member)

Since the Pactuél‘back ground and ths questions of | T

J

~ law involved in these four applications are similar, thess

cases Uarefhéard Jointly and are being disposed of togathar.. .

The Pacts of the cases can be brisfly stated thus.

2. lApplicants'ih ail:thasa fbur applications wsre
ewplbyp& iﬁ ﬁhg'Cantral Excise Divisional ﬁffice;-Kottayaa. C .
Mr Mani Paul, tﬁa applicant in‘DAK-545/88 snd Mr Ps'philib
the Applicant.in 06;31/89 vers Hawildars and mr KT Paul, the
applicant in DAe113/89vand Mmp Nair Rajan Narayanén the applicant -
.'in 0A-347/89 ware Inspectors. Alleging that ﬂﬁsﬂair Ra jan R |
'Nérayanan, KT Paul énd PS Philip aided and abetted by
M Mani Paul on 9.2.1984 conducted unauthorised and ilkdgal

T —

raidsat the business pfamises of paunbrokers Mfs James Puthoeran¥ ...

»
4

=4y

of M/s Dilkush Trust, Peruvai and extorted monsy from the T
. and | - ‘
former/Porcibly took awvay money uader threat from the latter,
“all tha'applibanté were served with show cause noticesand .
charge sheets and were placed under suspension. ﬁOn a
complaint Prom M/s Dilkush Trust, the local Police ragistered
and investigated a case against M/s Nair Rejan Narayanan,
KT Paul and PS Philip add}prosacuted them before the Chiaf
Judicial Magistrate, Kottayam. . = The applicants submitted

explanations danying the chargess {In Annexure-11I to the

..30..



"Authority ranitted the case .
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memorandum cf chargasisauad to aach of tha applicants liat

in’

E of docuuenta prcpcsed to be raliad cn, and/ nnexura-IV tba
,}l liat of vitnesses to be axamined vere stated. Thaaa variad

“;‘in the case cf‘diffetant individuala. The anquiry ordarad

againat aach of the applicants uaa saparata and indapandant _

T enquiry undar Rule 14 of the CCSCCCA) Rulas. Shri Gopala-

krishnan,vAssistact Ccllactcr cf»Central-Exciae vas appointed

Inquiry Authority to conduct the anQuirias‘against the four

2

"applicanta. A Prasanting Officer uaa*also appointed. The
3 first tuo sittings of the inquirias in 2ll the fcur cases

~ were hald separately and dndefiendently on 12th and 14th of

Harch 1985. But vhen on the third sitting all the four

applicants were callad togather by tha Inquxry Authority '

and uhsn the proceedings commancad in a ‘common manner, all

tha applicants cbjactad to the proceadinga, stating that -

uithcut an order undar Rule 18 of the CCS(CCA)Rulas, the

inquiry authcrity had no authority to conduct commcn prccaa-

'dings. Sinca tha Inquiry Authcrity prccaeded with the

inquiry in'a ccm-cn proceedings daspita the objection, the

e

applicants did not participata at the time when tha evidence

on behalf of diaciplinary authcrity was racorded. The uit-

nesses were npt cross-axamined.

Tha Inquiry Authcrity sublittad

his rapcrt to the Disciplinary Authority. The Disciplinaty»»»

' back to the Inquiry Authority |

under Rula-15(1) of the CCS(CCA) Rulas for 'furthar inquiry

..4._..
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- strictly in cbnformity with Rule 14 6f‘th§vCCS(CC$)‘Rulas.
Thellnéuiry Autﬁﬁrity again proceedsd with the inqﬁ%ry/in the
same’mannar as befofe. 48ut' *..defence}u1tnessas were axamihed.
>At thé initial stages of the 1nquiry bafora the .xaminatién
-of the ultneases on the side of the Diaciplinary Ruthority
'Bach of" the appl;cants had made a uritten raquest to the
‘Inquiry Authority that he should be supplied uith - docu—
ments@21 in numbar described in tha list.  The Inquiry Autho-
rity made available only 2 out of the 21 documants.‘ After
completion of the inqu1ry, the Inquiry Aﬁthority submitted |
‘ reports, separately in ‘sach case finding the delinquent-guilty.
The reports uBrea accepted and the Disciplinary’Autho:ity found
all the gpplicants guilty'ofthé respective chérges concureping
“uith the findings of!thé.lnquiry AuthoritQ; but without giving
the applicants a.copy'of the Iﬁqui:y4R§port before deciding |
about their guilt basing on the répdrts:@n&”issued saparate
orders diémissbu;the_apélicants from service. The applicants
Piled'éppéals Ugich.uera'disﬁiésed by the sscond #asﬁondeétn
Aggriévéd“by the ordefslof dismissgl and the appellate orders
vthevapﬁlicants have filed tﬁase fqur applicéﬁions challenging
ithe~iegality, proprie§Y'andbcorrectﬁesé of the orders of the
Disciplina:y‘Authority‘and the appellaﬁa authority. It has
been alieged in gil the épplicatiqus'tﬁat tha'inquiry has besen
conducted in an {rfegular and illegal uay'against the p:oviéions

of Rules 14, 15 and 18 of the CCS(CCA)Rules and violating the

..50.0
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prinéipiae'of natural jﬁStica by,ndt"dakiﬁg'availaﬁle'£hé
documents cited a§d tBat the finﬁin;s are élso pervafsa; 'Iti
has aiso“baen'contendéd ﬁhat.tﬁe.non-SUpply of tha inquiry

report of the Inquiry Authorlty befora tha 013c1plinary Rutho- -

has -
rxty found ths appllcants guilty/vitlated the proceedings.,
3. In the raply statement it has been contended that the

inquiry has been held Validly'and properly. The examination
of witnasses in gommén has bzen justified on th; ground that
- they wuwsere cémmqn witnesses in all the éaéas and that by\qoing
so 1n¢oévenienca to the witnessas coﬁld be évéideda The
failure toisupply tﬁa docﬁments caliad for,ﬁas begn justified

on the groudd that the documents were found to be not relsvant,

According to the respondents, thé'copy of the Inquiry Officer's

report neéd to be supplied only with the punishment order and

that has besn dons in all thess cases also., 50 the respondents"

hava‘cohtanded that tha impugnad orders are just and fair

any :
and do not call foiéigfgrferenca. :

4. . Ja have heard the arguments of the learnad_dounsal

for the partieéiand have also tarefully gone through the ducﬁ—

ments produced in all these cases. The applicants in DA-31/99, _" f§

DA-113/89 and 0A-314/89 have contended that the disciplinary

: in lav
procesdings against thaem ¥s au bad/since they have besn

prosacutesd for tha sama offancs bafora the ChisP Judicial

Hagistrate, Kottayam and that as the general rule is that
" should

‘PrOSBCUtionyﬂf/grecede departmental pruceedznos, ths raspondants _§§

could not have validly initiated and carried on disciplinary
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‘ﬁrdceédidgs bafufa ths tarminétion.of the‘criminal casg.;

‘But the prosedﬁtiﬁn was on the basié'bf acﬁhplaint given by -
ja_pfivétg indiViduél énd-tha;chérga sheet against the appii- .
“cants ware for Miscnﬁductvthough one of tﬁevmisconducts

, Qeiated to fhe‘subject matter of the criminal cass. Even

if the criminal proégcutions and the departmental action
aross . - out of common allegations as has baen held by ths

Suprame Court in gaeveral cases, there is no hard and fast

l*rule that the disciplinary proceed;ngs shouid not be initiated

ed

v 6f proceeE)u1th until the prosecution ended. Therefors we

g

- do not find any merit in this contention. The important

common grounds arguéd by the laérned counsel for the applicants

in all thess cases are: i) the inguiry conducted is irregular
since without an order undar Rule 18 of tha CCS(CCA) Rules,.
tﬁs inquiry‘AthOrity conducting an indui:y under Ruls 14 of
the CC5(CCA)Rulss against each of’the applicéntS‘could not

a common inquiry
hava conducue /agaznst all the Pour applicants taking avxdanca

in common, (ii) the iﬁquiry is vitiated since principlass of

natural justice have baen Viélated as the Inquiry Authority
has not made available to the applicants the important docu-
mants requirad by them for effectively crosa-axami%ﬂgths
examined N
uitnasses(fg/prova the chargas without valid maasun'xlx) the
inquiryis'vitlatad smnca'statemant of uitnesses recorded

.aik the preliminary inquiry have not been made avallable

and since such statements have been relied on to support the

/,//, . .07.07.



have not.beén made available to'tha applicants and since they .

have not been given opportunity to make reprasantations against .

e &;
the applicants;omd.

Pinding apgainst /. (iv) since the Inquiry foicar 8 raports-
h—

the acceptability of the repart berora tha<319c1plinary Autho-

rity‘dec;ded that the applicants are guilty basing on the

report tha,disciplinary orders are vitiated. .

S.

We will consider these points one by one:

(1) It is seen from the tecofds of all thsese cases and

it is also admitted in the reply statementsfiled by the

respondents that the inquiries ordered against sach of
and

‘the applicants was separéteiiggepandent inquiry under

Rule 14 of the CCS(CCA) Rules. It is also seen from

the inqu;ry reportsand tha disciplinary orders in theee

cagses that the first tuwo s;ttings of the 1nquxnashara

held 1ndapendent1y. But from the third sitting onwards
omd coMmmaem :

it is seen that a cbnsolidatedh}nquiry*uas held. It is
, . A |

‘also seen that the applicants objected to this procedure:

énd that the Inquiry Authority has despitahhis objectibﬁ.,:

' proceeded with recording avzdenca in common. At this

| rLg< oy
stage of the procaediﬁgs ths applicantsAuxthdreu from

-
the procéédings and the evidence on the side of the

Disciplinary Autharity wvas recorded in the absence of

the applicants. It is also seen that uitnesses not

.“

cited in some cases were e*amined sinca thay were cited

in other cases. So it is obvious that the inquiry held

® ¥

0.8.0._
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”)is a. common inquiry.. It'is also saen'that in that commdh

| »_inquiry nr PS Philip, tha applicant in 0A—31/89 was axamined

as 8 uitnass to prova tha charges. =~ Under Rule 18 of the CCS

(CCA)Rules, it 19 parmiasible for the President or any autho=

. c7mpatant l . ;
rity tRLEBEgae tha penalty of diamissa rom service on the.

Government servants to make an ordsr diractimg that the discl-

plxnary action against ‘two or more Governmant sarvants concarned
o be taken in a common proceedings. #—

in any casjé//ggg/in this cass it is ssen that no such  order

has been made by the Présidant or the Cdmpeteht authority and
Vthat'évéh.uithout sﬁch an order the Inquiry Authﬁrity has
»pfobéeded'to hold a com@on inquiry. It_is‘seen‘from ﬁhé.order
d? tha'Bisciplinarylguthority in these casés that tharaiéci-

&~

plinary Authority has on receipt of the raportssubmxtted by

5
" the Inquiry Author;ty S rem;ttad the reports to him for
further inguiry strzctly in conf&rmity with Rule 14 of the
CCS(CCA)Rules.’ But xnsplte af that tharjg;gzgztaaay Authority
has proceaded with ths common 1nquzry, This action is ssen
to have baan justified in the orders of thefbiscz.plmary Autho-.
rity and also in the reply statements filed by the respondents
on the ground that ev&dance of the vitnesses was recordad only
once for all thesa.PQUr cases Eécause the uxfnesses‘uere common
uitnesées and also becaUse the applicahts did not participate

ing ,
‘the inquiry for cross-axamlnzxspe witnesses. It has bsen

_ contandad that this pracedura was adopted only to avoid

to
inconvenience tc the witnesses in having/depose four times of
. = , —~ ,

ths same Pacts. It has been contended in ths reply statement
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that since the avidence'raﬁderad by u;tnesgas,uho are cited
1n'indi§id;al cases aloneAhad beeﬁ takén into account for
arriving at the fundinga in the individual casas, this
procaduré has not caused any,praaudice to any of the appli-
Canté. We are not in a position to agres uith'this contan@ion
of the ras;dndentso‘ Since nolﬁrder under ﬁule‘ia for conduct-
- ing a common inquiry has been made either by the President or
by the competent éuthqrify; tha quuiry Authorify-should not
have recorded evidence in comﬁon and this pfocadura has in.
our view vitiated the procaedlngs. Mr PS Philip the applﬁcant
in in common procsedings.

AA-31/89 has been examined as 8 uxtness/ The argument of the
learned counsél Por thé'raqundents that the testxmbnﬁas
rendered by uitﬁesses who were not cited in individual cases
have not been CUnsidarpd for deciding the tespéctive casas
does’not appear to be sound bacause siﬁcé the evidence was
racorded in common, it is poséxble that the evidénca of
uitness though not. cited in individual cases uould have

though not exptessly relied on.
inluenced the flnding in all tha cases/ , Therefors we find

that the argument of tha learned counssal fbr the applicant
that the inquiry has been vitiated by reason of a common

inquiry being held without a specific order to that effect

has great force.

(i1) In all these four cases the applicants had requested
| | ' o | |
the inquiry officer to cause a production; 21 document$ and

in their written request the applicants had indicated the

'~ purpose fbr vhich thess documents were nesded. It*is seen

{‘1/— : _ . 0010000 .
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that only 2 documents vere made available while the other
dﬁcuﬁants were not made avallaﬁle to the applicants on the
ground that they uara'not relevant for the purpose of the
,inquiry and -also on the ground that gome of the documants
were required for fPiling returns and that some athera were
iin tha desesgion of thg_police.' We have gons through the
uritfen requests méqa by the apﬁlicants. We are not
coﬁvinced that the decision of theqeisciplinary A:fhority
that ﬁhe documents were not relsvant for thé purpose of
‘tge inquiry is corréct. Certain docuﬁents’requirad by.ghe
- applicgﬁts-abbaar to be absolutsly essential for effe€tive
croséfexamination<of the uithessas examineﬁ to prove the
chérgss; 'Furfher document§ Qhould 6ot be withheld for the

’c ‘
reason that ‘they wers required for filing returns or that
they are in the possassxon of the polics dapartmant. Ths
) officers of the police department could have besn called
upon to producé the documents‘required by the applicants
if they were in the possess;on of the police department
espacially,-uhen an'officer of the police dspartment was
examined to prove the chargas against the applicants.
Tharefora ve éré convincad that the respondents have deqied

reasonable opportunlty to the applicants to properly defend

themselves in the inquiry ‘as the documanta requxred by them

for the purpose of effectively cross—examining the uitnassas

'uere not made available to them,

(111) Tha applicants havs in the applicatnons averred that

tha statement recorded during the preliminary inquiry
of one witness Mr Sivadasan who was examinéd as

>

0011.0.

&
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defenca uitness was not made availabla inepite of raquests
(‘~/ made by them and that sinca tha’ﬁisciplinary Authonty

had .~
has relied upon that statement and{J;oducedtha same as’

. to
_Annaxura-1<5pe disciplinary order, the procedure adopted is
. highly irreguler and illegal. Mr Sivadasa was not axamined_.

ds}a uithess to prové the charges. So sven if his statement

was not made available in the ordinary course, it cannot be

| said that any sﬁbstantial prejudica_uas/caused'to the_applicanta

by not giﬁing his statement, But in thesatéses it is seén that
| themisciplinary }Quthority has in bis orders relied on th‘é.

statemant;of the uitnéss Mr Sivadassnand .v'has appendéd

the same as Annexure-1 to thaldisciplinary order@. The
’~épbbnding of this stétemedtvin the disciplinary quer ;ithbut
-giving ths statement to the.applicant during'thé.inquiry,didi
not éafve any'pd;posa. If tAhe/Ai-scip,linary Atxthority @nted.

to rély'on’thetstatement of Mr.SiQadasanthe Samé sﬁould'have‘

baen ’ ’
/given to the applxcantsdurzng the course of the inquiry.

N/
Thsrefora this course adopted by thsfbisciplinary‘Authority

is also highly lrregular._ Tharefofe for this reason also

it hasto.bahelﬁ that the inquiry held is not regular.

(iQ) It isvﬁot disputed that the cdpies of tha‘reports of
the inquiry were not supplied to the applicantsbefore the
’Zisciplinary Authority entared‘?indingsrégérding the guiit
of t;e appiicants. The caqetof,the respondents is thét as

per tulas the copies of the report nsed be furnished only

.,.12...
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with the diaciplinary orders. In Pramnath}K,Sharma V.

. Union of India and others (1988(3) SLI(CAT), 449) a Full

Banch of tha Tribunal sitting at New Bombay has held that

the non-suppiy of the cdpy of the inquiry raport tn tha

vdalinquent bafora tha Disc1p11nary Authority entered a Pind-' .

ing. ragarding tha guilt basing on the report Vitiatas tha

'proceadings as principles of natural justice demand giving

a copy of the report to the delinquant and an opportunity

to him to make a representation regarding the acceptability

of the repnrt.:iTnisndicfum was followved by ths Bombay Bench

of'tha'Tribunal in/Bhashyam V. Union of India & others

(1988(6) ATC 863) A Division Bench of the Suprems Court

- in Union of India U E Bashyam, ATR 1989(1) sC, 50 in an

SLP against this order of the Tribunal virtually uphald the
dictum but considaﬁ;@ the importance of the matter rafarred
it to a Larger Bench. The Division Bench of the Supréeme e
Court distinquished the reqniramant of making the copy of
the Enquiry Report available to’tha delinquent-officer for
his defence before the Disciplinary Authority makes up its
mind on the guilt from the show cause notice given to him
on the quantum of'punishmant and oDserved as'follous:

4 . _
"1t appears to us to ba a startling proposition to-
advance that the only authority which really and
actually holds him guilty need not afford any
‘opportunity to the person against whom such finding

~of gu11t is racorded and the material on which he
acts".

..1.3.‘.
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orders. - (LL///////

The Division Bench held that abolition of show causs hotica'

on quantum_bf punishment by the 42nd amendmsnt of the Consti-

_tution did not dispense with the requirement of article

311(2)‘0? the'Conétitution to give reasonable oppartunity

to a'delinquent'compatibld uith the principles of Natural

Justice. It held that non-supply of the Enquiry Report to

the delinguent to lst him persuade the Disciplinary Authority

" that .the finding of guilt is not warranted from the Enquiry

"Repogt; would constitute violation of ths principles of

Natural Justice. Though the Suprems Court has in another

SLP fPiled by the Union of India against the decision of the

Tribunal in Premnath K Sharma's case stayed ths operation of

. the order in that case as the principles enunciated in that

case still hold good and have been buttressed by the Division
. . (¢ Bl

Bench of the Supreme Court in Bashyam's‘casa, this Tribunal

haS'been consistently holding that the non-supply of the
copy of'the,inquiry report beforse the Disciplinary Authority

decides the question of guilt basing on the report,vitiates

‘the procaedings from that stage onuards. Follouing the abovs

dlctum, we find that the nnn-supply of the Inquiry foxcer 9
reports in these cases to the appllcants before the stcxpll-
nary Authority decided that the delinquents were guilty

ulthout g;vxng them an opportun;ty to make representations-
about the nature of evidence and the acceptabzlxty of the

reports has v1tiatad the proceedings and the dlscxplxnary

eeld.as
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6. . For aliAtNaxreésopa mentioned in the foregoing
-parégraph,’ue are‘df-tﬁa viéﬁ thatAthe disciplinary procee-
'dxngs and orders 1n all the four cases suffer from serious
_1llagalities and lrragularities and that they have to be

| sat aside. The.appallate orders glso a:e‘lxable to be

set aside since the appellate adthdrity has not properly

considered the grounds raised by the applicants on the

bésis‘oﬂ these irregularitias. Since the disciplinary

_prders are bad in law and have to be set aside normally

'tha%abplicants have to be ordered to}bé reinstated in
service. But since it has come out from the pleadings -
that the applicants in 0A-31/89, OA-113/89 and 0A-347/89

have besn convicted by the Criminal Court and since the

’acdusation against all the four épplicanta are of very

sérious nature it will not be conducive to the interest

- of justics if thésa appliCants are allouad to go fres if

really the accusations against them wsre true. Therefore
ve are of the view that in the public infefest and in the
interest of justice it is necessary to direct the respondents

to conduct denova inquiries against the'applicants on the

basis_of the charges already issued,

7.' . In the tésult ve allow the applications OAK-545/88,

DA-31/89, O0A-113/89 and OA-347/89 and set aside the impuged

fd:gars'in all these cases and direct the respondents to

1%
0014...

conduct danbvo inquiries against thesse applicants 4n

[
-



( AV HARIDASAN )
 JUDICIAL MEMBER
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in’accordéncg'uithllau giyihg‘them‘raasonabie oppbrtdnity

to]defand*them391Ves'énd sqpplying;them thé documents

nécassa:y for enabling them'to cross—exé@ine tha"uituesSasf_x

efféqtiValy. The hpplicgnts will be deemed to be under

.suspenéion from the respactivé dates of their removal from

?service'for the purpose of CQmpleting'thafdisciplinary“

ted within a period of three months from the date of

cpmﬁunicatioh of this order. Thers will bé no order

‘as to costs.,

/

8. A copy of this order may be placed in each of the

casas.,

( SP MUKERJI )
VICE CHAIRMAN

I

25 -5-1990
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 proceedings. The disciplinary prdcéadings should be C6mple-' 
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