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CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

Q.A.ND.346/2004

Thursday, this the 1ith day of November, 2004.

@«

CORAM;
HON’BLE MR A.V.HARIDASAN, VICE CHAIRMAN

K.Paru, W/o late Chinnappan,

Retired Mail Driver,

Southern Railway, Shornur,

Residing at: Nedumparambil Veedu,

Palghat. - Applicant

By Advocate Mr TC Govindaswamy
Vs
1. Union of Indié
represented by tha General Manager,
Southern Railway,
Headqurters Office,
Park Town.P.O.
Chennai-3.
. The Senior Divisional Personnel Officer,
Southern Railway, ’
Palghat Division,
Palghat. -~ Respondents
By Advocate Mrs Sumathi Dandapani

The application having been heard on 11.11.2004, the Tribunal
on the same day delivered the following:

ORDER

HON’BLE MR A.V.HARIDASAN, VICE CHAIRMAN
The applicant is the widow of late Chinnappan, retired
Mail Driver, Southern Railway,. Shornur, who died on 13.?;2000.
lLate Chinnappan retired on supérannuation on 31.3.1995, His
-

pensionary benefits were calculated and his gratuity was

computed taking into account 20% of the basic pay as Dearness



Pay. Coming to know that following a Full Bench ruling of the
Central Administrative Tribunal, Mumbai in Baburao Shanker
Dhuri and others v. Union of India and others [ATJ 2001(3)
437}, the Ernakulam Bench of the Tribunal in 0.A.N0.165/2002
allowed the claim of K.Radhakrishnan, a colleague of the
applicant’s husband who was similarly situated like the
applicant submitted A-~4 representation on 16.8.2003 to the
second respondent claiming recalculation and payment of
gratuity due to her late husband taking into account 97% of
the basic pay as D.A. As there was no response to this claim,
the applicant has filed this applicatidn for a declaration
that applicant’s late husband was entitled to have the
ratirament gratuity calculated on the basis of his pay plus
97% of basic pay as decided in A~2 and A~3 and for a direction
to the respondents to pay the applicant the difference of
retirement gratuity paid and pavable as per the above

declaration with 12% interest to be calculated from the date

as may be found Just and proper.

2. Raspondents resist the claim of the applicant. In the
reply statement it is stated that the applicant’s late husband
who retired on 31.3.1995 was paid gratuity calculating 20% of
pay as dearness pay, according to rules then existencé that he
did not make any claim or representation for enhanced gratuity
and that therefore, the present claim by the applicant is not
sustainable. It has also been contended that the Apex Court
in a number of décisiong, viz, 1991(2) SCC 104, 1995 Suppl.

5CC(4) 592, 2001 (1) SCC, 736, 2002 SCC 1 (L&S) 234 upheld the
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validity of the cut off date and therefore the cut off date of

1.4.95 being valid, the application is devoid of merit.

3. I have heard the learned counsel on eitﬁgr side and
have gone through the material placed on record. lL.earned
counsel for the applicant Shri T.C.Govindaswamy, referring to
the ruling of the Full Bench of the Central Administrative
Tribunal, at Mumbai in Baburao Shankar Dufi v. Union of India
& others, 2001 (3) ATJ, 436 argued that once the Full Bench
has declared that there is no nexus or rational consideration
for fixing the cut off date as lst April 1995 in 0.M. dated
14.6.1995 and has allowed the claim of applicants therein and
as the Full Bench ruiing has not been set aside or modified by
an appellate forum, this Bench of the Tribunal has to follow
the ruling as has been done by a coordinate Bench of this
Tribunal in 0.A.165/2002. Learned counsel for the respondants
on the other hand argued that the decision of the Full Bench
has been challenged before the Hon’ble High Court of Mumbai
and that the Bangalore Bench of'this Tribunal in 0.A.727/2004
and connected cases disposed of the applications with a
direction that the claim of the applicants for revision of
pension as well as DCRG would be regulated.on the basis of the
judgment which would be rendered by the Hgnfble Supreme Court
in Civil Appeal as well as in thg connected petitions, this
Bench may also follow the course  adopted py the Bangsalore
Bench. The counsel further argued that the Full Bench decided
the issue based on the fact that the applicant before it were

really in receipt of the D.A. at 97% and that not being the



case in the instant case, the decision of the Full Bench is
not to be followed. Learned counsel for the respondents also
invited my attention to the ruling of the Supreme Court
reported in Staté Government Pensioners Association v. State
of Andhra Pradesh [1986 3 SCC 501] wherein the apaex court has
upheld the fixation of cut off date and have declared that
unless the order is spacifically mentioned as retrospective in

operation, it should be deemed to ba only prospective.

4. When a dispute raised regarding the entitlement in a
proceedings before a court, the court will have to decide the
issue and cannot evade the responsibility of deciding it
merely on the ground that similar or identical issues in
different cases are pending before higher forum unless there
is a stay. The individual cases are requiraed te be decided on
merits and if any pérty is aggriegféd, there is remedy of
appeal. Therefore I proceed to dispose of this case on
merits. The Full Bench of the Tribunal has in its decision in
Baburao Shankar Dhuri v. Union of India and others dated

21.9.2001 considered the following point:

"Whether there is any nexus or national consideration
in fixing the cut off date of first April, 1995 vide
OM No.7/1/95-PA&PW(F) dated 14th June, 95 issued - by
Ministry of Personnel Public Grievances and Pension
(Department of Pension and Pensioners’ Welfare), New
Delhi. "

After considering the rival contentions the Tribunal observed
that there was no rational nexus for fixation of cut off date

1.4.95 and that the applicants who repired between 1.7.93 to



31.3.95 were entitled to the benefit of merger of 97% of DA in
the pay for purposes of emoluments for calculating pension and
death/retirement gratuities. The referred point was therefore
answered as follows:
“‘We do not find that there is any nexus or rational
consideration in fixing the cut off date of first
April, 1995 vide OM No.7/l/95*P&PW(F) dated 14th June,
1995 issued by the Ministry of Personnel, Public

Grievances and Pension (Department of Pension &
Pensioners’ Welfare), New Delhi."

The applicant’s late husband in this case retired on 31.3.95
i"e.‘ between 1.7.93 and 31.3.95. Therefore in view of the
answer given by the Full Bench to the point reférred, I am of
the considered view that the applicant’s late husband was
entitled to have his retirement gratuity computed taking into
account 97% of basic pay as DA for the purpose of emoluments.
That the Union of Ihdia has carried the matter before the High
Court of Mumbai and that an SLP in similar case haé been filed
Abefore the Apex Court where a stay of operation of order. of
the Punjab and Haryana High Court hava baen obtégned, are not
reasons for not following the ruling of the Full Bench. The .
effect of stay of operation of a judgement by the Supreme
Court is that the judgment against which appeal has been filed
could not be implemented so léng as the stay ‘order operates

andd not that the principel enunciated in the judgment would

not be followed.
5. In the light of what is stated above, since I do not

find any reason not to follow the ruling of the Full Bench as

also the decision of the Ernakulam Bench of this Teribunal in

-
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0.A.N0.165/2002 I allow this application declaring that the
applicant’s late husband was entitled to have his retirement
gratuity calculated on the basis of the pay plus 97% of the
basic .pay as D.A., I direct the respondents to pay to the
applicant the difference between retirement gratuity paid and
payable in terms of the above declaration within a period of
three months from the date of receipt of copy of this order.

The claim for interest at 12% is disallowed. No costs.

Dated, the 11th November, 2004,

A.V.HARIDASAN
VICE CHAIRMAN

trs
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ERNAKULAM BENCH

O.A. 165/02 & 346/04

CQRAM

HON'BLE MRS. SATHI NAIR, VICE CHAIRMAN

HON'BLE MR. GEORGE PARACKEN JUDICIAL MEMBER

OA 166/02.

K. Radhaknshnan aged 65 years
S/oP.Gopalan Nair,

- Retired Goods Driver
Southern Railway, Shoranur,

Palghat Division residing at Kripa Nwas B
Ganeshagiri,Shoranur, = . , - ....Applicant

(By Advocate Mr.TCG Swamy)

V.

1 Union of India, represented by the-.

~ Secretary to the Government of lndla

- Ministry of Railway, Rall Bhavan,
- New Delht

The General Méﬁégek |
Southern Railway, Headquarters Office,
Park Town PO, Chennai 3.

3 | The Semor Duvnsxonal Personnel Oﬂ”cer
- Southern Railway,
Palghat Division,

‘ Palghat o N e Respondents

(By Advooate MrbSumau Dandapam)

| OA 346/04:

K. Paru W/o late Chmnappan

Retired Mail Driver,

Southern Railway, ’
Shoranur residing at Nedumparambzl \/eedu

Palghat. _. .....Applicant

CENTRAL_ ADM!NISTRAT!VE TRIBUNAL \

TUESDAY. . .. THIS THE?22ndDAY OF AUGUST, 2006
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(By Advocate Mr. TCG Swamy)

V.

1 Union of India, represented by the
General Manager, Southern Railway,
Headquarters Office, | ’

Park Town PO, Chennai3.

2 The Senior Divisional Personnel Officer,

Southern Railway, 8

Palghat Division,
Palghat. Respondents
(By Advocate Mrs. Sumati Dandapani)

These applications having been finally heard on 31.7.2006, the
Tribunal on22.8.2006 delivered the following:

ORDER

HON'BLE MR. GEORGE PARACKEN, JUDICIAL MEMBER

Both these O.As were »earﬁer disposed of by separate
orders. OA 165/02 was disposed of on 22.7.03 and OA 346/04 was
disposed of on 1.11.04. The Govemment servants concerned in
both the O.As retired from service on 31.3.1995 and their pension
and other terminal benefits were settled immediately on the basis of
the then ex’iéting ‘rulés and instructions. Thereafter, the Government
of India, Mihistr\/ of Personnel,' Public Grievances ad Pension

(Department of Pension and Pensioners Welfare) issued OM

No.7/1/95—P&P\/\/(F) dated 14.7.95 declaring that certain percentage

of Dearness Al!owance has to be merged with the pay and has to be

treated as Dearness Pay for the purpo'se of DCRG. Accordingly

| Mt».»hoge who were drawing basic Pay upto Rs. 3500/~ p.m, dearness
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1.4.95. Both the applicants in the aforesaid O.Ag have sought the

benefit granted in the aforesard OM dated 14.7.95 extended to them

also.

2_ The applicant in OA 165/02 relied upon the decision of the Fyll S

Bench of Bombay Bench in Baburao Shanker Dhuri and others
ete. Vs. Union of india and‘ others reproted in CAT Full Bench
Judgments 1997-2001 in support of his claim, |n the said case the
Full Bench was consndenng the rahonale of fi fxmg st Apnl 1995 as

the cut off date for the apptrcabrhty of the aforesaid oM dated

14.7.95. |is conctusron was that there was no nexus or ratlonate :

consaderatron in fixing up the cut off date of tet Apnt 1995 as the -

‘object was to link up the DA with the AICPI 1201 66 on DA havrng,

reachlng the said level on 1793 as recommended by the Pay

N

Commlssron Therefore the cut off date shoutd have been 1. 7 q3

instead of 1.4, 95 Consequently the Full Bench held that all those

who have retired between 1.7.93 to 31.3.95 are entitled to the beneft |

of the scheme of the merger of 97% DA ln the pay for the purpose of
emoluments for calculating the deathfretrrement gratuities. The

Contentzon of the apphcants oounset Shn TCG Swamy was that since

the -applicant's claim was a.tso oovered hy the aforeeald Full Bench'

— judgment, the OA was attowed on that bascs with the dlrectlon to the

R T
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: respondents to pa"y him the retirement gratulty to be calculated on

. the basic pay plus 97% of the basic pay to be treated as Dearness

Pay.

;
/

3. ' The apphcant in OA 346/04 who Is the wife of the government
“servant who explred by then approached th:s Tnbunal ~after commg
to know that the OA 165/02 was allowed foHowmg the decision in the
Full Bench Judgment Being a covered case the said OA 346/04 was
also allowed on similar lines. |
4 In both the O.As, the eecond contention of the applicants Was
that the date of retrement of the applicant in OA 165/02 ‘and
applicant's husb.and in OA 346/04 should be deemed to be from
- 1.4.95 since the applicants have continued to be in service till the
odd hours (00.00 hou:"s) of 31.3.1995. Since the cases of hoth the
apphcants were covered by the aforesaid Fuyll Bench judgment itself |
the said contention was not considered. The Respondent Railways -
carried the orders of this Tribunal in OA 165/02 decided on 22 7.03
before the Hon' ble High Court of Kerala in WP(C) No.9161/04. The
High Court allowed the Wit Petition vide its order dated 21, 11.05 as

in the meanwhile, the Hon' ble Supreme Court uphetd the prescription

of the cut off date and reversed the decision of the Full Bench in the

; Case State of Punjab and others Vs, Amarnath Govyal and others,
L 2008(8) SCC 754 However, the Hon'ble ngh Court remitted the |
< case to this Tribunal observing as under:

“The respondent approached the Tribunal praying for g
direction to declare that the applicant is entitled to the
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extension of the benefit of Annexure.A3 and the payment of
refirement gratuity to be calculated on the basic pay plus 97%
of pay treated as deamess pay. Annexure A3 is the Full
Bench decision of the Central Administrative Tribunal,
Mumbai dated 21.9.2001. The respondent retired from
sefvice on 31.3.1985. Be that as it may, in the impugned
Ext.P3 order, after referring to the contention, the Tribunal
allowed the application on a different ground.”
XX A XX XX

Thus it is clear that the case of the employees retiring on
31.3.1995 though raised was not considered by the Tribunal.
The Tribunal decided the issue on the ground of the alleged
arbitrary fixation of the cut off date. The petitioners herein
pursued the matter before the Supreme Court, against the
Full Bench decision of the Bombay Tribunal ‘referred to
above, leading to State of Punjab and others V. Amar Nath
Goyal and others (2005(8) SCC 754). The prescription of the
cut off date was upheld and the Full Bench decision was
reversed. [tis the contention of the petitioners that in view of
the judgment as above, the Writ Petition is to be allowed and

the applications are to be dismissed.

Heard the leamed Standing Counsel appearing for the
petitioners and the learned .counsel appearing . for the
respondent. As already observed by us above, the question
that is considered by the Tribunal in the impugned .Ext.P3
order is regarding the fate of those employees - retired
between 1.7.1993 to 31.3.1995. As far as the respondent is
concerned, he is a person refired on 31.3.1995, His
contention is that it-is the settied position that the persons
who retired on 31.3.1995 should be deemed and entitled for ,
the benefits which have been brought into force from
1.4.1995. Apparently the issue requires fresh. consideration
by the Tribunal. We set aside Ext.P3. The matter is remitted
to the Central Administrative Tribunal, Ernakulam Bench. The
Tribunal shall consider Ext.P1 application afresh and dispose

of the same in accordance with law."
5 OA 346/04 which was decided on 11.11.04 following the
orders in OA 165/02 was\a{so‘cafﬁed before the Hon'ble High Court

in WP(C)7030/2005 and the same was also remitted to this Tribunal

N with similar directions -as - contained in the ju,dgme_ht in WP(C)

U No.9161/04.

: . . b am e s s 0l e eemae serar—————"
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After the aforementloned cases were remrtted to this Tribunal

'for fresh consrderatron partres have fted amended 0. As and rephes
.thereto 'In an addmonat reply ﬂed by the respondents they have
- submitted that durmg the pendency of the VVnt Petitron filed against
- the orders in OA" 165/02 the respondents Raulways had paid Rs,

. 28410/— to the apphcant as addrtlonal retrrement graturty After the

| petrtron was aHowed they advised the applicant to remlt the sard

amount by cash in Iump sum by letter No. J/P. 626/B/KR dated

20.3. 2006 The applicant had filed M.A 328/06 seeking stay of the

aforesald letter dated 20.3.06 and the same was granted.

7 As observed by the Honbie High Court, the lssue for

consrderatvon of this Tribunal is whether the employees retiring on

31. 3 85 should be deemed and entrtled to the benefits of OM dated

14.7. 95 The contention of the applicants in both the O.As is that

their date of retirement must be deemed to be 1.4.95 since they have

- continued m service till the odd hours(00.00 frs) of 31.3.95, Shri . |
TCG Swamy argurng on behatf of the apptloants in both the O.As has "
| .rehed upon another Full Bench Judoment of the Mumbai Bench of the |
'anbunal in Venkatram Rajagopafan and another Vs, Union of

India and others decrded on 15.1 0 1998 (reported in 2000(1)ATY

Wthh was exactly an identical case. The Full Bench was considering

the foltowrng issue:

“‘Whether a Government servant comp/efmg the age of
his superannuatfon on 37.3.7935 angd refinquishing
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- rom 31.3.1995 itself or with effect from 0704, 19957”,

8  The arguments which were found favour with by the Full Bench

the other part of the day. In other words, an employee retiring from
service ‘on the afternoon of the last day of the month is deemed to be
contmumg in service till the midnight of that day and accordingly for
all practical and technical purposes, he must be deemed to have
ceased from service or to have actua”y retired from service oh and
from the next date .of attaining hus age of superannuatlon ie., ‘with
effect from Ist of the month followmg the month of superannuation

9  The Honble Supreme Court in Sﬁenefyee Ve Uion of mdra |
and others, AIR 1990 SC 285 was consrdenng a similar case of onei
of the Addﬂtlonal Regtstrars of the said court Hxs normal date of

retirement was 31 3.87. He sought vo!untary retirement and an order

the 4th Central Pay Commission as contained in paragraph 17.3, but

it was not allowed on the ground that he was not ehg;b!e as he was

not entitled fo draw salary for January 1, 1986.  The date of

__Tetirement of the petitioner could be freated as g non—Working | day
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or, in other words, as the petitioner was not entitled to the‘ salary for

the day of his retirement, he was not entitled to the said benefit of the

recommendatron of the Pay Commission. The Apex Court has held

that when the petitioner rehred with effect from the FN of 1.1.86 as

per . the orders ie,, to say as soon as January 1, 1986 had

“commenced, the petitioner rettred but nevertheless st was to be said

that the petitioner had retired on Ist January 1986 and not on
December 31 1985. In the circumstances, the petitioner's case falls
within the purview of paragraph 17.3 of the recommendation of thve
Pay Commissron and entitled to the beneﬂt thereunder

10  The otherjudgment relied upon by the counsel for the applicant
was one decided by the Hon'ble High Court of Keala in Union of
India and others Vs. K.J. George and others reproted in 2003(4)

KHCACJ.1(Ker)(DB). The question arose in that Writ Petition for

consideration was whether the respondents who were in service till

-December, 31% 1995 were entitled to the payment of retrial benefits

at the rates as prevalent on that day or at the rate as revised with
effect from'Ist January, t996. | The respondents in the said petition
were working in the Telecom Department in the Office of the Senior
Section Supervisor and Section Suhervisor respectively and they
continued in service till December, 31 1995, They were paid pensien
with effect from January, 1 1996. The &" Pay Commission

recommended the revision of pension and other retiral benefits. The

_ respondents admittedly had drawn full salary for the month of



December 1995 mcludmg the last day of the month ie., December,
‘ | 31 1995 In fact, they were in service of the department till the
m:dnlght of December 31,1985, It is only when the clock ticked 12
in the mldmght they were ceased to be in service and the status of
penslloners commenced. Thus from January, 19986, they became
pensioners. Resuttantly their claim to pension had to be determined
~at the rate prevalent on that date. While deciding SO the Hon'ble |
High Court also relied upon the Judgment of the Apex Court in
| Baneijee & case (supra).

11 The respondents have rejected the contention of the
applicants that they are to be treated as retired frem' servtee on 1.
.4 85 to avanl the benefit of OM dated 14 7.95. They have rehed upong

the foHowmg Judgments in support of their contentions:

(l) State Govt, Pensmners Assoc:atfon and others Vs State
oi’AP f986()SCC 501 whereln it has been held that the pnncuple as
applicable in the case of pension cannot be extended wnth regard to
gratuity, since gratulty accrues on the date of retirement and the
same ie also being drawn as a one time me-aeure. Since:the gratuity
has already been paid on the then prevailing rules as it obtained at
vthat time on the respective dates of retirement, the amount gets
crystalliZed on the date of retirement ie., on 31.3.1995 on the basis of
the salary drawn by them in the month}vof retirement. ;The g_ratuity
had already b'een paid to the peﬂtioner on the above footing. On the |

\«\\__\daft,e of retirement, the transaction is completed and closed. In \/iew o
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of the aforesaid decision of the Apex Court, the respondents

submitted that there is no scope for upward or downward revision of

 the formula evolved later er in future, unless the provision in this
 behalf expressly so provides refrospectively. ‘Moreover, at the time of .

'retirement, gratuity'h‘ad been accepted in full satisfaction without

raising any objection and the seme cannot be raked up at this late
stage. | -

(ii)Unfon of India Vs.v All | India Services Pensioners
Association and ano'ther,AfR 1988 SC 501wherein it has beeh
held that the pensnon is payable periodically, as the pensioner is
ahve Gratuity is ordinarily paid only once on retirement. Hence the
’pe_nsxonar_y benefits and gratuity cannot be equated,

| (m) Union of Ind:a vs. P.N.Menon ang othere, 1994(4) SccC

- 68 and (w) S.P.Ganguli ve. Union of india and others, 1995

- Supp.4 SCC 592, wherein it has been held that a big section of

employees are bound to miss the revision of the scale of pay having

sUpef*annuation before that date. “"An employee”, who has retired on

31 December of the year in question will miss that pay scale only by

a day, which may affect his pensionary benefits throughout his life.
No scheme can held to be foolproof, so as to cover and keep in view
all persons who were at one time in active service.

(vi) Knshnakumar Vs. Union of India 1930(4)ScC 207 and

(vii) Indian Ex-Servicemen League and others Vs, Union of india,

- 18891 (2) sccC 704, wherein it has been held that the concept of
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only -on the date of retirement on the basis of the salary drawn on the

date of rettrement and being already paid on that footing the
transaction was completed and ctosed It coutd then not be re-
opened as a result of the enhancement made at a later date for
Persons retiring subsequently. _
12 The respondents' counsel Smt. Sumatt Dandapam has,_
argued that since the Apex Court in the Case of State of Punjab
and othere Vs. Amar Nath Goyal and others, 2005(6) SCC 754
' held that the views expressed by the Apex Court should appty to all
cases of gratu:ty where srmxlar feature exist and it shoutd appty to
the mstant cases also. She has also emphasrzed that the dlctum latd_
.down by the Apex Court in Al India Servlce Pensioners
' ‘Assoelatren case (supra) bemg bmdmg precedent shall apply in

these cases also. Therefore thls Tnbunal cannot take a wew

Nadu, AIR 1973 sC 974 She has atso relied upon the judgment of |
The Apex Court in Secret’ary, Srate of’ Kamataka Vs, Umadew (3)’ '»
2006(4)SCC 7 in which the Apex Court has cauttoned regardmg”
adverse effect of trying to md:vuduahze justice wrth mconsrstent
preoedents constituting the bmdmg law of the land.

13 We have heard Mr.TCG Swamy for the apphcants and

Smt Sumati Dandapam for the respondents in great detail.
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Mr. Swamys argument is that g person who retlred on the last day of

| the month of his service IS dee'ned to have been retired on the Ist of |

the next month. To be specufc in these O.As the applicant in OA
16572002 and the apphcant% husband in OA 346/2004 having been
retired on 31.3. 1995 should deemed to have been retlred on Ist Apnl
1995 and their retira] benefts shalf be determined in accordance with

the rules prevailing as on 1.4.95. Even though this issue was raised

in the O.As and there was g mention of the same in the earlier orders

' passed by this Tribunal, no findings were rendered. Since the issye

raise_d by Mr. Swamy in these O.As were covered by the Fyji Bench

Judgment of the Bombay Bench in Baburao Shanker Dhuri and

others (supra) this specific jssye was probably considered not

relevant at that time besng the second or the altematnve contentton of

‘the app';cants It has become relevant now because his first

argument that the case was Covered by the Full Bench judgment of

NE the Bombay Bench in Baburao Shanker Dhuri ang others {supra)
i X .

.  isdefeated as the same was reversed by the Apex Court and the o4t
3 it date prescribed i the order was held justified. 1t is for this
- |

{

reason that the Hon'ble High Court of Ke» ala has remitted this case

Fyovenie e Mo o Pl T st 7 P e b e s 2 H £z 5 53
S0 HUs FiUunal for HEST CONSinia; ;'}fn'OHS. AL Ghsarved earer

the entire issue of effective dale of refirement has been gone

| into hy
fne Full Bench of this Tribunal at Mumbai (camp ai Nagpur‘* i ils
44 | BCision rendered o 19101999 in the case of Venkatram

Rajagopal (supra). The specn’c question before the Fyj Bench was .

,5
|

Y
£
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whether the government servant ‘completing the age of

,superannuatton on 3 1.3.1995 and rellnqwshmg charge of his ofﬂce' '

on the afternoon of that day was due to have been retired on

3131995 itself or with effect from 1.4.95.:-*After-»detalled..

consnderatton of the varlous aspects of the case taws the court

unequivocally answered the aforestated question in.the aft‘ rmative o
In this case also. the entitlement of the appllcants for the benefts of
oM dated 14.7.95 was the issue. ThlS decision of the: Full Bench

entlrety covers the present case also In the case of SBanerjee

(supra) the Supreme Court way back in 1990 had held that the

petltroner who retired with effect from the FN of January, 1 1986

t g . cannot be considered as retired on December 31 1995. '-Th_ei'

| | Judgment of the Hon' ble ngh Court of Kerala in.the case of
. o K J.George and others (supra) atso totalty in consonance wnth the'_
judgment of the 'Apex Court in Baneqees case. tt is much more' |

close to the Full Bench ;udgment in Venkatram Ra}agopa!an case

(supra). The identical lssue under consnderatton by the Kerata ngh
Court was whether the government servant who was in service till
December 31, 1995 is entitled to the payment of rettral benefits at
the rate as prevalent on that day or at the rate as revased with effect

from Ist January, 1996. Agam in unequivocal terms the Hrgh Court

held that the government servants have actually continued in servuce

till the midnight of December, 1995 and only from January, 1996 they

——

R had ceased to be in service and had acquired the status of
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pensioners. Resultantly, their claim has to be conside‘red'-from Ist

January, 1996, |n the face of such strong precedents of cases
~ decided by the Apex Court Hon' bie[[Hagh Court of Kerala and the
Full Bench of this Tnbunal we do not conssder that it is necessary to
go lnto thlS aspect once again. The ﬁu!l Bench decision as wel| as
the Judgment of the Honble ngh[(Court mentioned above are .
absolutely ndenncal to the present cas(e and therefore the decision mv
these O.As also cannot be different. f

14 ~In the above view of the mj{atter, we allow both the O As,
Accordingly we declare that the apprlicant in OA 165/02 and the ﬁ
husband of the applicant in OA 346/2;004 are entitled to have their
retirement gratuity calculated on the basis of the pay plUs 97% basic
Pay upon their retirement on 1.4.95.( However, in the facts and |

circumstances of the case we do not cI‘onSider that the applicants are

entitled for any interest in this case. {f There will be no order as to

costs, : | |
| |
Dated this the crfgy of August, 2008.
_ e o e
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GEORGE PARACKEN ’ SATHI NAIR

\

JUDICIAL MEMBER VICE CHAIRMAN
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