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IN. THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0. A. No. 345 of 91 759
DATE OF DECIsION _ o0 } -2 - 19497
K+ Devakikutty Amma Apmkmnfyff

Mr. MeR. Rajendran Nair

Advocate for the Applicant (g{
Versus '
Union of India & 2 others

Respondent (s)

Shri KeAs Cherian, ACGSC

_ Advocate for the Respondent (s)
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The Hon'ble Mr: NeVe Krishnan, Member(Administrative)

The Hon'ble Mr. Ne. D‘harmadan, Memberu(Judicial)

To be referred to the Reporter or not ?

Whether their Lordships wish to see the fair copy of the Judgement?"a
To be circulated to all Benches of the Tribunal ? ™

Whether Reporters of local papers m§ be allowed to see the Judgement? %4
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JUDGEMENT . '

N. Dharmadan, M(J)

The grievance of the applicant deserves to be
considefed.sympathetically in view of the'pecu;iar facts
and circuﬁstanceé. Appliéaﬁt cémmenced her serv¢fe as
Part time sweeper-cum-Water carrier in the Central Tele-
graﬁhwoffice*,T#icﬁur on 1-1~70, but was régularly
absorbed - in éroup—D‘post with effect from 6-1-86 aﬁd
re£ired on 31—3;91 withoutiany retiral benefits on account

of the stringent provisions of the lawe

2. Though the applicant was taken in service on

1-1=70 through the Employment Exchange after satisfying
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all reguirements, shewas not regularised until 6-1-~86

1

despite the factﬁthat the poséﬂwas available éna repeated
reguests were made by the aéplicant.for the same. She ',
had been makingirepreéentationg for relaxations of'agé
and absorption iﬁ serviéevin Groupég post from 1975 one
wards. The representations were rejecféd on fhe grouné
that she was over aged even at the time of initial appoint-

ment. Later DGP&T directed by letter No.269/40/83-STN(Pt-1)

dated 9-1-83 that casqal mazdoofs recruited before

20-3=79 may be absorptddf in Group-D even-if they are

over aged and the applicant was engaged as Fyull Time

from 1-10-83. She was appointed as regular Group-D

woman attendant with effect from 6-1-86, granting age

.

relaxétion{ She retired on 31-3-91. Her case wouldi
not come within the ambit of CCSk?ensipn) Rules since’
at the time of her retirement she has only 5 years,

2 months and 26 days of regular service and 2 vears,s..
3 monﬁhs and 5\da§s of Full Time.service to her credit.
No'éension‘wésvgranted to her. But she submitted
Annexﬁre—II representation for getting pensgonery
benefits. This was fofwarded to the competent authority
eﬁitﬁ.' due recommendations by’byvthe Supdﬁ;, Central
Telegraph Office,'Trichurvfor countdng her part-time

service towards pension in the interest of justice.

' : o ) ) \
The Assistant General: Manager fAdam), Ernakulam also

recommended that considering her long period of service
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her case requires to be examined by the authorities

' in relaxation of the rules to the extent of 3 years,

8 months under Rule 88 of CCS(Pension) Rules. Annexures

III, to VI are the letters containing reqommendationé
of the authorities.' Neverthless by the impugned ,oréer
dated 17-.1-91 (Anhexure-l), Assistant Director Genéral
(STf)'rejécteé.the reqde§£ of the applicant in one ‘

sentence order which reads as followss:

-

Weeoeeoe I am directed'to refer to your office

letter No. 8TI/21/7/11 dated 19-10-90 on the

 above éubjeqt~and to say that the case for
counting of service paid from contingencies,
rendered by Smt. K. Revakikutty Amma, Women °
Attendant, CTO, Trichur, has been examined in

- consultation with Department of Pension & PW
and it has been decided not to acéede to the
request of Smt Amma for granting her minimum
pension in relaxation of Rulese...."

.

- 3 ) fIn the reply affidavit filed by the respondents

/

facts averred in the application were admitted, but they

éubmitted'that the applicant is not eiigible for minimum

' pension for she has not completed 10 yeérs of service

required for sanction.of.thé pension under the Rules.
Abcording to them evep.after ;dding full time service
from 1-10~83 to 5-1-86, the applicantAhas only a éotal
of 6 years, 4 month§ and'14 days aé qualifying service.

4. We have heard the arguments and perused the

recordse. After the retirement of the applicant the

e
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applicant submitted Annexure-II representation forgetting

rensionery benefits, stating that she had put in 16 years

- of service. From 1-1270, she was given 3 hours of work

in the morning and 2 hours work in the evening. She used
to work 5 to 6 hours continuously in the office till she

was appointed as Woman Attandant in the Group-D post.

This fact is not denied by the respondents. KAXRXRXKKK -

' The. xxXxX authorities had given strong recommendations

s «

as seen from Annexure-IlIl to VI for sympathetic consi-

deration and grant of minimum pensibnery benefits taking

into‘considerafion-her extra départmentai service. It

has been méntioned in.Annexure-III. the letter of Super-
intendent, Central Teleg raph Oﬁfice; Trichur, that the
applicéht'é mother was ofiginall?lworked before 1970 and
‘when shélétopped work, the appliéant was engaged through
\the Employment Exchange and appointed as Part Time Sweeper,
from 1-1-70. Her,sefvices from that date éeserve consi-
deration. - It is further séén from'Annéxﬁre-IV letter of

Senior Superintenednet of Post Office, Ernakulam Bhat

the applicant’s case is eminently fit one for sympathetic

consideration and grant of pensionery benefits in the rela-

xation of Rules. So aiso Annexure-V shows that Assiséant
Général Manager recommended her case quoting provisions
for’relaxatién in the CCS{Pension) Rules for making her‘
eligible for pensionery benefits, consideriné her 1 ong

service in the capacity as Part Time sweeper and Woman

Attendant in the department prior to her appointment as

regular ~Groyp-D employee. In the same line Annexure-VI

letter was couched by the Assistant General Manager (Admn)

Y4
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later; were taken into account as recommended by the
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‘Telecommunications, Kerala. The last part of the said

letter reads as followss
"eeess7s Considering the long period of service

put in by this official in the capacity as part
time sweeper and woman éttendant‘in-the department
priof to her appointment to the regular Grolip-D
cadre and also the undue hardship that may be-
caused to this official .in the retired life, if
no pension is granted, her case is recommended
fér sympathetic consideration for taking up thé
matter with the erartment of Personnel and Admini-
strative Reforms under Rule 88 of CCS(Pension)
Rules to cause sanction of minimum pension irres-—
pective og the numbef.of‘years shé put into
service in relaxation of minimum of 10 years service
as laid down in Rule 49 ibid.

8« This letter has been issued with the approval
of Chief General Manager, Telecomeseeo™

5. - There is no reason why all these recommendations
<n5tﬁ£eh‘seniqr éfficersvshould be ignored. They ought-
not have raised their voice unless it is a genuine case:
of hardship if the minimum pension is dénied;uto;thé;
appiicant.. The_qualifyiné services of the applicant had
been calculated as 6 jearé 7 months and 16 dayé. If £he
appl’icant‘s prior service from 1-1-70, though cailed as
Part Time contingéndyy;she was dischargingvthe duties for

v

five hours per day in the beginning which was increased

officers, the deficiency could have been adjusted by
making suitable calculations and computation with regard

to applicant's prt time services from 1-1-70 to 1-10-83.

Agmittedly, the applicant has 13 years, 8 months service in

Ceee/
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her credit as part—tihé employee. Having regard to the

facts and circumstances of the case her part time service

. cannot be ignored completely particularly when there is

strong recommendation from senior officers as seen from

Annexures-III +to VI,

6. . = - Failure of the respondents to take into
consideration the long serv 1ce of 13 years 8 months prior

to her full time absorption on'5—1-86 necessarily causes -

undue hardship and injustice to the applicant as indicated

by the autzorltles in Annex ures III to VI. In the impugned

’

order, the respondents have not given any reason ﬁor
rejecting the request deépite the strong recommendations‘
of tﬁree senﬂir’officers.of'TeleCOmmunications department.
The provision‘ﬁof relaxation in CCS{(Pension) Rules reads

as follows:

"e...88. Power for relax: Where any Ministry or
department of the Govt. is satisfied that the
‘operation of any of these rules, causes undue
hardship in any particular case, that Ministry
or department, as fhe case may be, may be order
forfreasons to be recorded in writing, dispense
with or relax the requirements of that rule to
such extent and subject to such ekCeptioﬁs and
conditions as it may consider necessary for (leallng
with the case ,in a just and equitabie manners:

Provided that no such order shall be made -
except with the concurrence of the Department

~ . of Personnel and Administrative Reforms «e.."

Se - This provision is intended to be invoked in

appropriate cases when the Govt. is satisfied considering

\ . N . .
0 \..‘./
. .



=» 7 s
the facts and circumstances that there ié.likelihodd of
hardéhip for the‘employeé. An evaluation and assessment ’Of
the facts of this case considering the hardship of the
‘applicant had:not been done by the Government in this case.
TheGovte. shouldbhaVe' applied the miﬁd‘bo the facts in the
light of‘ﬁhe abgve'provisioﬁs and‘ekamined the case of ﬁhe
applicant ané decided as to whether there would havé been a
real hardship to the applicant by thé denial of minimum
pension. In fact there are sufficientﬂmaterials t0 establish
that the fespondents 'can_legitimately iﬁvoke Ryle 88 and
grant relief to the applicant unléss they are of the view
that 13_years”éné 8 months of part time .service of the

-

‘applicant cannot be given credit to applicent in any manner.

9.  The Govte. should have approaéhed the question
from a different perspéctive. . The applicant wﬁo had
de§oted major protion of her life viz. 20 years for serving
- the department ig leaving the establisﬁﬁent Withouf any
retiral benefits, Only_beqaﬁse.Of the stringent privisions
of law that for being eligible for minimum pension one should
have completea minimum 10 years of‘full time regular service.
This is not satisfied by thé\appliéant due to the delay
on t he part of the &partment to‘ regularise her seryice‘at
the appropriate timé. She was selected throﬁgh employment
exéhange in 1970 and appointed'thoughvovef-aged.at that
time. ‘,Subséquentely when the(zpestibn of reguiarisation

came up, age bat should not have been tredated as a dJdisqua-

§// };1ification for getting her service regularised when she.:

ceee/
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is otherwiSevfuily eligiblé and qualified fof getting
régularisation as Group-D official from 1975 onwards,
taklng due conSLderatlon of her request. The respondents

vacancy of bz’

have no case that there is no/tegular post ofsweeper—cum—
Water Carrier in that c"Jffice-‘ Under these c'j.rcurrxstances
they shéul@ have regularised her service at an earlier
date When the applicant-became‘due for regularisation in
accordance with thé rules ihvvogue, notiwithstanding the
fact that she was over-aged at tﬁe time‘of'regularisation-
But the respondents ' did not regularise the 'applicant
during 1975 or thereafter tili 1986; Since the applicant
cannot be held at fault for non-regularisationcdf'her
part-time service,\at';an:,aearlyz;déte; the s’ubsequénta denial
of pension and pensionery benefits on the plea ;haﬁ she
was_not having required minimgm period of reguiar service,
will cause undue hérdéhip to her. So to the extent possible,
~if there.is no prohibition tbe»Govt: shoplé have found out
éome‘means or method by which the part-time service of the
applicant could.have been utiiised for making up the
deficiancy of 3 fears 7 months and 16 days. She has in
her credit a total of 13 jears\B mohths as part-time service.
If this period was cOnvertedlinto full-time by proper
computation,thg ééficiancy npted by £he respondents should
have.very well been made up fo% making her eligible for
minimum‘pension_unéér the reievant ruleses There is no
explanation as to why such an attempt was not made in

this case particularly when there are strong recommendations

cees/
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from her superior officers to consider her case for the

grant of minimum pensions

|

10« Though the senior 6fficers have strongly recommended
the'case of the applicant for sympathetic consideratién;~
and grant of minimum pension for her and fender justice to
her, the respondents have neither endovered +to consider her
N , .

case for relaxatién unde:<the proviSiQns (Rhle 88 of CCS (Pension)
Rules) nor di& they make any attempt by proper calculafioﬂ .
~utilising 13 years and 8 months of hérkpart-time service by
converting thgréame\into full time for ;making up the

’

deficiency as stated in the reply affidavit.

11. As indicated at the outset this 1s a case where,
an emoloyee has been inducte& @nto sefyiee from the Employ-
nent Exchaﬁge and alloweé her to work for long ?eriods and
ultimately, even though her age has béea relaxed it was
Genied fqr grantingAr@gularisation in,sgrviée at proper time,
she is not benefited fully for she is néw deprived of the
miﬁimum pensions Had thére'beeﬁ-a éecision for regularisation
of servicé considering ﬁ@r fequest.making it effective from

. . » 5 ‘ t

1979 as a special case, in the light of thw DGP & T letter

she would have been ontained the benefit of minimum pension.

12 - 'The learned counsel for the applicant brought to
our notice a decision of Punjab and Haryana High Court
reported in Mohinder Singh V. State of Haryana and others.

!

.Q.Q/



»

10 ¢

12991(5) SIR 114 following the Full.Benchbdecisimz of
the ééme Court in Kesar Chand V. State of Punjab and
others,.&iRﬁiéée R & H 265. In this case the services

' of a work cha;ged employee who had béen regularised

had been 9iven beBefit of pension taking into consi-

~

. _ _ - |
deration his prior service. A work charged employment

is an engagement of workers for a particular work and
on completion of work such worker is supoosed to be out
of service. In the case sucha work charged employee the

Full Bench observed as follows:

"esOnce the services of a work charged employee

-~ have been regularised there is no logic to deprive
him of the pensiocnary benefits as are available
to other public Servants under rule 3.17 of the
Rules. Equal protection of laws must mean the
protection of equal laws for all persons similarly
situated. Article 14 strikes at arbitrariness v
because a provision which is arbitrary involves the
negation of egualitye. Even the temporary or
officiating service under the Stgite Govt. has to
be reckoned for determining the quallfylng servicee.
It looks to be illogical that the period of service
spent by an employee in a work charged e stablishment
before his regularisation has bot been takeninto
consideration for determining his qualifying servicee.
The classfication which is sought to be made among
Govt. servants who are eligible for pension and
those who started as work charged employees and
their services regularised subsequently, and the
others is notbgsed on any imtelligible criteria and,
therefore, is not.sustainable at law... After the
services of a work—charged employee have been
regularised, he is a publicyservant like any other
servant. To deprive him of the pension’is not only
ynjust and inequitable but ishit by the vice of ‘
arbitrariness, andfor theseé reasons the provisions
of sub-rulefii) of Rule 3+17 of the Rules would be
'liable to be struck down being violative Article 14
of the Constitution. The fact that the authorities
had granted exemption from rules in certain cases
would, not be justifiable reason for excluding others
from the grant of pension and gratuity benefits. For
this reason, too, rule 3.17(ii) is bad at law, as
it enables the Govte. to discriminate between employees
similarly situatedese” , .

This decision of the Full Bench has been followed in
Mohinder Siﬁgh‘ V. State of Haryana and others, 1991(5) SLR 114

by the Punjab and Har&ana High Court.

ty —~
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13. | Having regard to the facts and circumstances
of the case as indicated above we are of the view that the
Eespondents\have nb£ considergd the recommendations contained
in Annexures IIX to VI carefully after due application of
mind to grievaﬁce of the applicant and relevant provisions

of CCS(Pension) Ryles.

14.  In the result, we quash Annexure-l order
and dispose of the application directing the respondents

to reconsider the claim of the applicant in the light of

.
L

the above observations, taking'a lenient view having
regard to the facts and circumstances of this case. This:
shall be done within a period of three months from the date

of receipt of the copy of the judgment.

15. " Accordingly, the Original Application is

disposed of as above. There shall be no order as to costse.

(Ne Dharmadan) 4 - (NeVe Krishnan)
Member(Judicial) Member (Administrative)
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