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CEN1RAL ADM1NSA1VETRIBUNAL 
ERNAKUUM BENCH 

Common order in OA.No.389/2006 and connected OAs. 

Friday this the 9 th day of June 200€ 

CORAM: 

HON'BLE MR KBS RAJAN, JUDICIAL MEMBER - 
HON'BLE MR1N.RAMAKRISHNAN, ADMINISTRAI1VE MEMBER 

O.A. 38910€: 

All India Federation of Central Excise Gazetted 
Executive Officers, Kerala Unit represented by its 
General Secretary, Rajan GGeorge, 
Superintendent of Central Excise, 
Office of the Chief Commissioner of 
Central Excise, Cochin, CR Buildings 
l.S.Press Road, Cochin, residing at 
"Anugraha 41/3052, Janata, Palarivattom, Cochin-25. 

V.POmkumar, 
Superintendent of Central Excise, 
Office of the Commissioner of 
Central Excise, Cochin, Central Revenue Buildings 
LS.Press Road, Cochin, residing at 
"Panakkal", ACSRA27, Kaloor, Cochin-18. 

K.S.Kuriakose, 
Superintendent of Central Excise, 
Central Excise Divisional Office, KoUam, 
residing at; Kochukaliyikal Bethany, 
Mangamkuzhi P.O .Mavelikkara. 	Applicants 

(By Advocate Shri Shafik M.A.) 

Vs. 

Union of India, represented by the 
Secretary, Ministry of Finance, 
New Delhi and 4 others. 

(By Advocate Shri, Sunil Jose, .ACGSC) 

O.A.304106: 

Respondents 

Mr. K.B.Mohandas, 
Superintendent of Central Excise, 
Office of the Commissioner of 
Central Excise, Central Revenue Buildings 
LS. Press Road, Cochin-1 8. 	 Applicant 

(By Advocate Mr.CSG Nair) 
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The ,CotTmis)fler of Central Excise & Customs, 
Centril ,  Revenue' Buildings 
LS.Press Road, Cochin-18 & 3 others. 	Respondents 

(By Advocate Shn P.M.Saji, ACGSC(R. i3) 

OA.306/OS: 

Mr. Sudish KumarS,  
Inspector of Centtal Excise, 
r:. .:....; 	Dre,ri+tIA Irn I 	t 
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Palakkad I Division, Palakkad-678 001. 	
Applicant 

(By Advocate Shr1CSG Nair) 

Vs. 

The Commissioner of Central Excise Customs, 
Central Revenue Budchngs 
IS.Press Road, Cochin-18 & 3 others. 	Respondents 

(By Advocate Mrs. Mini R Menon, ACGSC(R.1-3) 

OA.3O6LQ6: 

K.P.RarnadaS, 
Inspector of Central Excise, 
Quilandy Range, Quilandy, 
Kozhikode District. Applicant. 

(By Advocate ShrICSG Nair) 

Vs. 

The Commissioner of Central Excise & Customs, 
Central Revenue Buildings. 
l.S.Press Road, Cochifl-18 & 3 others. 	Respondents 

(By Advocate Shri Sunil Jose, ACGSC) 

O.A.3O8iO6. 

V.P.Vivek, 
Inspector of Central Excise, 
Customs Preventive Division, Kannoor, 
(residing at Shalima, Palikulam, 
Chirakkal P.O., Kannur District.) 

By Advocate Shri CSG Nair) 

Vs. 

Applicant 	. 
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The Commissioner of Central Excise & Customs, 
Central Revenue Buildings 
I S Pross Road, ochin-18 & 3 others 	ResponØents 

(By Advocate Shri C.M.Nazar, ACGSC) 

O.A3O9Ifl: 

Jossy Joseph, 
Inspector of Central Excise, 
Office of the Chief Commissioner of 
Central icise, Kerala ZOne, Central Revenue Buildings 
LS.Press Road, ochin-18, residing at 32/931 A-I, 
Souparnika(lst Floor) Kaithoth Road, 
Palarivattom, Emakutam. 	 Applicant 

(By Advocate Shri Shafik M.A.) 

Vs. 

Union of India, represented by the 
Secretary, Ministry of Finance, 
New Delhi and 2 others. 	 Respondents 

(By Advocate Shri C.M.Nazar, ACGSC) 

O.k31 0/0€: 

Kerala Central Excise & Customs. Executive 
Officers Association, represented by its 
JCM Member, N.P.Padmanakumar, 
Inspector of Central Excise, 
0/0 The Commissioner of Central Excise, 
Cochin, Central Revenue Buildings 
I.S.Press Road, Cochin, residing at 
°Sreehari" Eroor Vasudeva Road, 
North Janatha Road, Ccohin-682 025. 

2. 	Sunil V.T., Inspector of Central Excise, 
Office of the Assistant Commissioner of Central Excise, 
Muvattupuzha Division, KPC Tawei, 
Muvattupuzha, residing at Chiray Bhavanam,, . . 
Kadayiruppu, Kolenchery, 	 . 	. 
Ernakutam District. 	 Applicants 

(By Advocate Shri Shafik M.A.) 

Vs. 

Union of India, represented by the 
Secretary, Ministrg of Finance, 
New Delhi and 4 others. 	 Respondents 

(By Advocate Shri George Joseph, ACGSC) 



U 

O.A.312JO: 

M.K.Saveen, 
inspector of Central Excise, 	 ; 
Head Quarters Office, Calicut. 	Applicant 

(By Advocate Shri CSG Nair) 

Vs. 

The Commissioner of Central Excise & 
Customs, Central Revenue Buildings 
LS.Press Road, Cochin-18 and two others. 	Respcndents 

(By Advocate Shri S.Abhilash, ACGSC) 

OA.31 3106: 

P.VNarayanan, 
Inspector of Central Excise, 
Kannur Division, Kannur. 	 Applicant 

(By Advocate Shri'CSG Nair) 

Vs. 

The Commiss-oner of Central Excise 
& Customs, Ceral Revenue Buildings 
LS.Press Road, Cochin-18 and two others. 	Respondents 

(By Advocate Mrs. Aysha Youseff, ACGSC) 

o.A.314106: 

C.Parameswaran, 
Inspector of. Central Excise, 
TrichurV Range, Trichur DMsion. 	Applicant 

(By Advocate Shri CSG Nair) 

Vs, 

The Commissioner of Central ExcIse 
& Customs, Central Revenue Buildings 
LS.Press Road, Cochin-18 and two others. 	Respondents 

(By Advocate Shri Thomas Mathew NfflmoottU ACGSC) 

O.A.316106: 

BijuKJaccb 
Inspector of Central Excise, 
Trichur Division, Trissur. 	 Applicant 

(By Advocate Shri CSG Nair) 
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Vs 

The Gotmrnissjoner of Central Excise & Customs, 
Central Revenue Buildings 	 . .. .. 
l.S.Press Road, Cochin-18 and twoothors. 	Respondents 

(By Advocate Shri S.Abhilash, ACGSC) 

O.A.316/06: 

P.C.Chacko, 	. 
Inspector of Central Excise & Customs )  
Thalassery Range, Thalassery, 
Kannoor District. 	 Applicant 

(By Advocate Shn CSG Nair) 	. 	. . . 

Vs. 	 .,, 	 . 	 .. 

The Commissioner of Central Excise & Ctoms, 
Central Revenue Buildings 
l.S.Press Road; Cochin-18 and three others. 	Respondents 

(By Advocate Shri M.M.Saidu Muhammed, ACGSC) 

O.A317/06: 	. 

Chinnamrna Mathews )  
Inspector of Central Excise )  
Wadakkanchery Range, Trichur District. Applicant 

(By Advocate•Shri CSG Nair) 	. 

Vs. 	 S 	 . 

The Commissioner of Central Excise & Customs, 
Central Revenue Buildings 
l.S.Press Road, Cochin-18 and two others. 	Respondents 

(By Advocate Shri George Joseph )  ACGSC) 

OA.31 8106:  

C.J.Thornas, . 
Inspectcr of Central Excise, 
Head Quarters Office, Calicut. 	Appicant 

(By Advocate Shri CSG Nair) 

Vs. 	 -- 

U 

- 	 . 	 . 	 . 
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The Comrrssioner-of Central Excise-& Customs, 
Central Revnue Bu1ldings 
IS Press Road, Cochin-18 and twooth6s 	Respondents 

(By Advocate Shri P J Philip, ACGSC) 

OA311OG 

K.Subramanian, 
Inspector o Central Excise, 	 ., 
Tèuichery Range, Tellichery. 	Appicant . . 

(By Advocate Shn CSG Nair) 

Vs. 
 

The Commissioner of Cehtrat Excise & istoms, 
Central Renue Buildings 
I.S.Press Road, Cochin-18 and two oth'..Ys.. 	Respondents 

(By Advocte Smt. Mini R Menon, ACG3() 

O.A32OIO: 

Gireesh Bbu P., 
Inspector dñ Central Excise, 
Head Quaters Office, Calicut. 	AppUcani. 

(By Advocte Shri CSG Na.ir) 	 "• 

Vs. 

The Cormissioner of Central Excise &.Customs, 
Central Revenue BuiIdings 	 '. 
I.S.Press 'Road, Cochin-1 8 and two others. 	Respondents 

(By Advocate Smt. K.Girija, ACGSC) 	. .. 

O.A.321/0: 	 . 

K.V.Balakrishnan, 
Inspector, of Central Excise, 
Central Excise Range, 
Manjesh\aram, Kasarkode District. 	Applicant, ' 

(By Advdcate Shri CSG Nair)  

Vs. 

The Cdrnmissioner of Central Excise & Customs, 
Central Revenue Buildings 

	

l.S.Pres; Road,'Cochin-1 8nd two others. 	Respondents 

(By AdvLcate Shri Thomas Mathew NeIlirnoottil ACGSC) :. 
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O.A. 322106: 

LS.Antony Cleetus, 
Tax Assistant, 
Central Excise Division, 
Ernakulam I, Cochin.17: 	 Applicant 

(By Advocate Shri CSG Nair) 

Vs. 

The Cormiissioner of Central Excise & Customs, 
Central Rvenue BuiIdings 
l.S.Press Road, Cochin-1.8 and three cthers. Respondents 

(By Advocate Shri P.A.Azis, ACGSC)(R 

O.A.323106: 

P.T.Chacko, 
Senior Tax Assistant, 
Central Excise Division, Kdtayam. 	Applicant 

(By Advocate Shri CSG Nair) 

Vs. 

The Commissioner of Central Excise & Customs, 
Central Revenue Buildings 
l.S.Press Road, Cochin-18 and three others. Respondents 

(By Advocate Shri C.M.Nazar, AGSC) 

( A 	Ltlfl 

V.V.Vinod Kumar, 
Inspector of Central Excise, 
Head Quarters Office, Calicut. 	Applicant 

(By Advocate Shri CSG Nair) 

Vs. 

The Commissioner of Central Excise & Customs, 
Central Revenue Buildings 
l.S.Press Road, Cochin-1 8 and two others. 	Respondents 

(By Advocate Shri SunU Jose, ACGSC) 



O.A.326/O6 

C. Goku Ida s•, 
Inspector of Central Excise, 
Head Quarters Office, Calicut. 	Appicant 

(By Advocate Shri CSG Nair) 

Vs. 

The Commissioner of Central Excise & Customs, 
Central Revenue Buildings 
I.S.Press Road, Cochin-18 and two othrs. 	Respotidents 

(By Advocate Smt. Mariam Mathai, ACGSC) 

OA.32S/O6: 

Joju M Mampilly, 
Inspector of Central Excise, 
Head Quarters Office, Calicut. 	Applicant 

(By Advocate Shri CSG Nair) 

Vs. 

The Commissioner of Central Excise & Customs, 
Central Revenue Buildings 
l.S.Press Road, Gochin-18 and two others. 	Respcndents 

(By Advocate Shri P.S.Biju, ACGSC) 

O.A.327106j 

T.N.Sunhl, 
Inspector of Central Excise, 
Kanhangad, Kasarkode District. 	Applicant 

(By Advocate Shri CSG Nair) 

Vs. 

The Commssioner of Central Excise & Customs 
Central Revenue Buildings 
l.S.Press Road, Cochin-18 and two others. 	Respondents 

(By Advocate Shri P.M.Saji, ACGSC) 

r 
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OA,328/O€; 

M.Sasikumar, 
Inspector of Central Excise, 
Divisional Preventive Office, 
Trichur Divisicn. 	 Applicant 

(By Advocate Shri CSG Nair) 

Vs. 

The Commissioner of Central Excise & Customs, 
Central Revenu.e Buildings 
l.S.Press Road. Cochin-18 and twoothers. 	Respcndents 

(By Advocate Shri P.Parameswaran Nair, ACGSC), 

Q.A.329/08: 

A.P.Suresh Babu, 
inspector of Central Excise, 
Head Quarters Office, Calicut. 	Appkcant 

(By Advocate Shri CSG Nair) 

Vs. 

The ConTnissjoner of Central Excise & Customs, 
Central Revenue Buildings 
l.S.Press Road. Cochin-18 and two other;.. 	RespoRdents 

(By Advocate Shri Varghese P.. Thomas, AGSC) 

O.A33OIQ€: 

R.Satheesh, 
Inspector of Central Excise, 
Office of the Asst. Commissioner of Central Excise, 
Muvattupuzha Division, KPC Towers, Muvupuzha, 
residing at: "Srihari" A.M.Road, Vaidyasala ack y , 
Iringole P.O., Perumbavoor, 
Ernakulam District. 	 Appikant 

(ByAdvocateShrishafjkM.A,) 

Vs. 

Union of India, represented by the 
Secretary, Ministry of Finance, 
New Delhi and 2 others, 	 Respondents 

(By Advocate Smt. Mariam Mathal, ACGSC) 
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O.A,31/OS: 

K.V.Mathew,  
Inspector of Cen:aI Exse, 
Cfirc rfhc 	ii arinfimnAmnt rf ('rfr 	vri 
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Palai Range, Opposite, KSRTC Bus Stand, Palal, 
Kottyam District, residing at "Karinattu Kaithamattom", 
Pooth akuzhy P.O. Pampady, Kottayam District. 	Appcant 

(By Advocate Shri Shafik M.A.) 

Vs. 

Union of India, represented by the 
Secretary, Ministry of Finance, 
New Delhi and 2 others. 	 Respondents 

(By Advocate Shri M.M.Saidu Muhammed, ACGSC) 

O.A.332105: 

Thomas Cherian, 
Inspector of Central Excise, 
Office of the Commissioner of Central Fzxcise, 
Calicut, residing at: "Mattathil" 33/541 A 
Paroppadi, Malaparamba, 
Calicut. .. Ar-plicant 

(By Advocate Snri Shafik MA.) 

Vs. 

Union of India, represented by the 
.Secretary, Ministry of Finance, 
New Delhi and 2 others. Respondents 

(By Advocate Shri P.A.Aziz, ACGSC) 

O.A. 333/OS: 

P.G.Vinayakumar, 
Inspector of Central Excise, 
Kalpetta Range Office, Kalpetta, 
Wynad District, residing at 19/241(3), \J tkary Lane, 
Near St.Jcseph's Schod, Pinangode Rc;ad, Kalpetta, 
•Wynad District. Appiican 

(By Advo'ate Shri Shafik M.A.) 

Vs. 
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Union of India, represented by the 
Secretary, M:ntstrv of Rnance 
New Delhi and2 others. 	 Respondents 

(By Advocate Shri P.Parameran.NajAcGSc) 

341/Q: 

A. K.Surendranathan, 
Superintendent of Central Excise, 
Trichur II Range Office, Trichur, 
residing at Koitassery House, Post Akikavu, 
Via Karikad. Trichur District. 	Appcant 

(By Advocate Shri Shafik MA) 

Vs. 

Union of India, represented by the 
Secretar)  Ministry of Finance, 
New Delhi and 2 others: 	 Respondents 

(By Advocate Shri Varghese P Thomas, ACGSC) 

OJ242/: 

Rahee d A Nj P.N., 
Suoe1riendent of Central Excise, 
ce'nt:'al Excise Range, Quilandy, 
LIC RQad, Quilandy, residing at 
C-3, Asa Aparments, Red Cross Road. 
CaHcut,-673 035. 	 Applicant 

(By Advocate Shri Shafik M.A.) 

Vs. 

L!nionoflndia,representedbythe 
Secretary. Ministry of Finance, 
New Delhi and 2 others. 	 Respondents. 

(By Advocate Smt. Aysha Youseff, ACGSC) 

OA. 34310€: 

C.V.George, 
Superintendent of Central Excise, 
Central Excise Divisional Office. Thchur, 
residing at Cheruvathoor House, St.Thomas Road, 
Pazhani, Trichur, District. 	 Applicant 

(By Advocate Shri Shafik M.A.) 
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Union 01' India, represented by the 
Secretarj. Mnist:y'ofFiflance, 
New DeIhi nd 2 others. 	 Respondents 

(By Advocate Smt. Aysha Youseff.ACGSC) 
(By Advocate SM Shak MA.) 

Vs. 

Union of India, represented by the 
Secretary, Ministry of Finance, 
New Delhi and 2 others. 	 Respondents 

(By Advocate Smt. K.Girija, ACGSC) 

344ia: 

N.Muralidharan, 
Superintendent of Central Excise, 
Central Excise Division LI Paighat, 
Permanently residing at TC 11/120, 'Ushu& 
Green Park Avenue, Thiruvanbady P.O., 
Trichur. 	 Appflcant 

(By Advooste Shri Shaflk M.A.) 

Vs. 

Uron of ndia, represented by the 
Ministry of Finance, 

New *,--"F;!hi and 2 others. 	 Respøndents 

(By Advocate Shri George Joseph, ACGSC) 

0J4. 34fO: 

P.Venugopal, 
Superintendent of Central Excise, 
Central Excise Range Office, Irinjalakuda, 
residing at G-41, Kaustubhom, 
Green Park Avenue, Thiruvanbady P.O., 
Trichur. 	 App!icant 

(ly Advocate Shri Shafik MA.) 

Vs. 

Union of India, represented by the 
Secretary, Ministry of FInance, 
New Delhi and 2 others. 	 Respondents 

(By Advocate Shri P.J.Philip, ACGSC) 



O,A368/OSi 
Rafeeque Hassart M, 
Inspector of Central Excise, 
Perintalmanna Range, Perintmanfla. 	Applicant, 

(By Advocate Shri CSG Nair) 

Vs. 

The Commissioner of Central Excise & Customs, 
Central Revenue Buildin9s 
LS.Press Road. Cochin-18 and two othe;s. 	. RespadefltS 

(By Advocate Shri P.M.Saji, ACGSC) 

OA369/O€: 

A.Syamalavamafl Erady, 
Inspector of Central Excise, 
Range Ill KozhikodeDMSiOfl, 
Calicut Commssionerate. 	 Applicant 

(By Advocate Shri CSG' Nair) .. 

Vs. 

The Cornrnissoner of Central Excise & O.ustoms, 
Central Revenue Buildings 
LS.Press Road, Cochin-18 and two others. . Respondents 

By Advocate Smt. Mariam Mathai, ACGSC) 

O.A.380106: 	 .: 

Dolton Francis forte, 
Inspector of, Central Excise, 
Service Tax Section, 
Central Excise Division, Calicut. 	Applicant 

(By Advocate Shri CSG Nair) 

Vs. 

The Commissioner of Central Excise & Customs, 
Central Revenue Buildings 
LS.Press Road, Cochin-18 and two others. 	Respondents 

(ByAdvocate ShriC.MNaZar,ACGSC) 	
0• 
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C.Georae Panic r, 
Superintender, 
Custcrn Pre',entjve Unit LI, 
Thi uvnn.hapuram. 

(B Adc:cate Shri Arun Raj S) 

\/s 

Applicant 

Union of India represented by the 
Secretary. Ministry of Finance, 
Department of Customs and Excise, 
New Dhi and three others. 	Respondents 

(By vvocate Shri Aysba Youseff. ACGSC 

0 A. 

Shidharan, 
Inspe-citor rcf  Central Excise, 
Ctr Excise Head Quarters Office (Audit), Calicut. 
eiding at: 112985 A, Rithika Apartments, East Hill Road, 

West Hill P.O., Calicut-5. 	 Applicant 

(By Asdvocate ShriShafik MA).. 

Vs. 

Uncn of Ilindia represented by the 
Secretary, Mnistry of flnance, 
New Dethi & 2 others. 	 Respondents 

(ByAdvocate Shri Sunil Jose, ACGSC) 

0!& 3IV1C, 

AM.Jcse, 
Inspector of Central Excise, 

Centra Excise Head Quarters Office (Tec; 
residing at:"Ayathamattom House", Chevr 
Calicut-ti. 	 Apphcant 

(By Advocate Shri Shafik MA.) 

Vs. 

Urn of nc represented by the 
Secrearv, fnistri of Finance, 
New Dei J. 2 others. 	 Respondents 

(By Advot Sm.. Mariam Mathal, ACGSC) 
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O.k 3G$/O 

K.K.Subrarnanyn, 
Superintendent of Central Excise, Internal Audit 
Section, Central Excise Oommissionerate, 
Cafleut, residing at: Bhajana Kovil, Chaiappuram, 
Cahcut. 	 Applicant 

(By Advocate Shri Shafik MA) 

Vs. 

Union of India represented by the 
Secretaty, Ministry of Finance, 
New Delhi & 2 others. 	 Respondents 

(By AdvocateShri C.M.Nazar, ACGSC) 

O.A.7O/OS: 

V.K.PushpavaHy, 
W/o Kesavankutty, 
Inspector of Central Excise, 

0/0 the Central Excise I B range, 
Palakkad, residing at "Karthika", Kanniyapuram, 
Ottapalarn, Palakkad District. 	Applicant 
(By Advocate Shri Shafik M.A.) 

Vs. 

Union of India represented by the 
Secretary. Ministry of Finance. 
New Delhi & 2 others. 	 Respondents 

(By AdvocateShri S.Abhilash, ACGSC) 

OA.371IOG: 

M.K.Baburarayanan, 
Inspector of Central Excise(PRO), 
Central Excise Head Quarters Office, Calicut, 
residing at:"3•1, Netaji Nagar, Kottuli P.O., 
Calicut. 	 AppUcart 

By Advocate Shri Shafik M.A.) 

Vs. 

Union of India represented by the 
Secretary, Ministrj of Finance, 
New Delhi & 2 others. 	 : 	Respondents 

(By Advocate Shri M.M.Saidu Muhammed, ACGSC) 
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BinduK Katayamkott, 
Inspector of Central Excise. Hqrs. Office 
Calicut. 	 Applicant 

(By Advocate Ms. C.SSheeja) 

Vs. 

The Commissioner of Central Excise & Customs, 
Central Revenue Buildings 
l.S.Press Road, Cothin-18 and two other;. 	Respcndents 

(By Advocate Mrs. K.Girija, ACGSC) 

O.k 387/Os: 

Tomy Joseph, 
Superintendent of Central Excise 
Customs Preventive Unit, Thodupuzha. 	Applicant 

(By Advocate Shri CSG Nair) 

Vs. 

The Commissioner of Customs(Prevent've), 
Central Revenue Buildings 
LS.Press Road, Cochin-18 and twoothers. 	Respondents 

(By Advocate Mr, Thomas, Mathew Neffirnoottil, ACGSC) 

O.A.401 lOS: 

A.Praveen Kumar, 
Superintendent of Central Excise, 
Head Quarters Adjudication Section, 
CaUcut Commissionerate. 	A icant 

(By Advocate Shri P.Rejinark) 

Vs. 

The Commissioner of Central Excise & Customs, 
Central Revenue Buildings 
l.S.Press Road, Cochin-18 and twoothers. 	Respondents 

(ByAdvocate Mr.SuñilJose,ACGSC) 

The Application having been heard on 9.6.2006 
the Tribunal on the same day delivered the following: 
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2 	In OA No 389/2006, it is the All India Federation 
• 	 ' 	
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• of Cential 1Eicise G3zetled Erecutive Officr Association 

and two other individuals that have filed the said OA. 
• 	 • 	 . 	

.: 

• • SImilarly, 'in yet another OA No. 310/2006 it is an€her 

Association with certain other indi'idual applicants that 

have filed theO.A. The .espective M.As filed under Rule 4 

• • 	
(5) of the. C.A.T (Procedure) Rules (M.A. No. 466 of 2006 in 

dA 38.9 of 2006 and MA No. 429/2006 in OA No. 310/2006 ) 

are allowed. 	For easy reference, the annexures and other 

documents 	s contained in OA 389 of 2006 are referred to. in 
I 
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this commonnrder 
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Br.iefly 	stated, 	• . 	the 	members 	of..the 	Applicants'. 
iI 
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Assoclatlonsl 	and 	other indvidual 	applicants 	are 	all 
I  L. 

Jiorking under 	Respondent Io 	2, 	the 	Chief Commissioner 	of 
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general transfer order dated 
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11th May, 	2006 	(AnnexureA-1)8 
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4. The 	c a s e 	of 	the applicants 	is 	that 	in 	regard 	to 

their 
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transfer (either i n t e r commissionerate or intra 
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I 
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'pepartrnent 	of Cr1 BoiLd of Evcise and , Customs 
/'I.'4I 4 • 	

• 	.' 	. 	 ... . 	I 	7 	 . 	. 	 • • i . 	. 	..i• 	 : 	 . 	 . 	 . 	
I 

? 	According 1 to 	the 	said 	guidelines, for 4 Lecutiv 

Officers the period of stay at one station should 

( 	 I 	 I 

'normally ber.. 4 years and 	transfers may be earlier ilf 

I 	1 
 administrative 	requirements 	or 	compassionate 	grounds 

I 

 c' warrant 	Again, 	certain 	other 	concessions 	like 

I 4 	 posting of spouses t  at the same stations etc 	have 

••? f. 	 • 
• also 	been 	provided 	in. the 	aforesaid 	guidelines. 

' 4 

7 I 	 These 	guidelines 	issued 	by 	the 	Board 	have been 

. 	 . 	 .. )fl17 	promulqated 	in 	the 	Commissionerate 	of 	Cochin 	vide 
I i 	 , 

order datd 29 11 1999 	wherein it has been provided I 't 
7 	

I 

t 'that " to a v o i d inconvenience to officers for reasons 

I 	 I 	it 	
t}[ 

I of. 	continuity 	of 	'officers i 	a 	charge, 	anni.al 

	

I 	 I 	 I 	

I 

'general transfer of all officers who have completed : Itirl 

ci 	 7 

	

tenure of 	6 years 'in Ernakulam and 1  4 yearsI in4IVY 
A n  

	

II 	

I 

I 	Itler 	Stations 	will be 	done 	at 	t1e 	e n d of 	the 
it  

7) 	 ' 	,"I, • 	 '1711 IiI 	 1 	
'1 	 1' 	Ij 

Ii 1academiC ytar, every 	 Certain other guide1ines , 

• 	 . 	 . 	 S 	
•- 	 - 	•. 

jhi - h 	ric in 	tandem 	with 	the 	Board's 	guidelines 

have also been 	spelt out in the 	order of the 

Commissioner. 	A latitude to the administration has 
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tAg a 	ebru a !, 	2 0 0 3 , 	t h 	Mi n is try 	øf:J 
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c 	I 	 I 
1F1narce 	Centra1 Board of Excise arid Customs passd 
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order 	declaring the Cheief Commissioner as Cadre 

	

r 	 f I 	
j 

Controlling' 	Authority 	in 	spect 	of 	all 	the 4 j4 

•.• .-; 	Commissionerate - . 	While 	specifying 	the • powers • and 

: 	 responsibility of the Cadre Controlling Authority, the 
I & 	 4 

. 	
1 	 Board, inter alia, prescribed as under - 

2••• 	••• 	• . 	• 	• •• 	• • 	, • 	. 	• 	. 	• 	• 	.• 	-• 	 - 	• 	 • 

j4 

} 	 2 (C) Monitorinq 	the 	implementation 
c, 	 of 	the 	Board's 	instructions 	with 

Iu 	
rgard 	to 	transfers 	and 	equitable 	 i g. 	 dstribution ofimaripower and material 	 ) 
reurces 	between 	Cortmissionerates 	I 	 i 

4 	?414% 	
I(4 	 ies 	 -•- 	' 	I 	' 	1t 

1t:' 	c 	 : i t 	a .1 d ci ar i i ed t ha t i n t he 	 I 

1? 	: 	
• : 
	••• 	 1tt 

, 	 ir 	14! 	and 'Chidf1 Coidtssione1 S 	it wuld be 	1 t:N

• . •" 	
- . 	 : • Corthrssibner 	whô 4ould 61 

	

ç; allocate 	and 	past staff 	to 	various , ig 
/ 	foratipnb including Commissioners 'YChief 4 I 

	

- 	' 	 / 	4 	1 41j 	 i Commissioners off.ie 	 4 
. 	. 	•' 	•,,••• 	 .1 	•, 	 .,, 	 ,.,_ 	• l 	 •. 

• 	
:.:: 	 • . 	• 	

• 	• 

, 	 rj 	F4  

sit

- 	 Ic 	
2 qp3 diSc 	 tOOk' 

between 	the • 	official 	and 	staff side : members 	in' 

regard to va Lous issues a nd 	o n e of the issues 

related 	to 	guidelines 	for 	transfer. 	Annexure A/4 



refers. 	In 	October, 	2005, 	respondent 	No.2 	had 

passd 	an 	order 	dated 	3.10.2005 	which 	had 	the 

effeàt of reduction of about 50 ranges in the 

4 1ntie Kerala State whiiould mean redeployment of 

surplus staff. However, Ht the intervention of the 

1st I respondent the said order was to be kept •in 

abeance vide order dated 27.10.2005. 

6. 	On 3rd January, 2006, the respondents have issued 

comnunicatiofl to all the officials in relation to the 

cho 1ice station prescribing certain specific dates and a 

çopy of the same has beehendorsed, inter alia to All 

eñeral Secretaries of Staff Associations of Cochn 

porimissionerate 

I 	 J 	I  

The 	respondent 	N.3, 	the 	Commissioner 	o 

•Cntral Excise and Customs, Cochiii Commissionerate had 

isued the 	impugned transfer order which involes 

'dter-Comm1ssiOnerate 	 intra-Commissloneràte 

1 arisfe r 	Ofcour je, 	Lb 	 wis issued with 	.he 
- 	 I 

I. 	UI 

immedi a tel y preferred a representation dated 12.5.006 

ddressed to respondent No. 4 followed by another 

ated 16.5.2006 to the same addressee. As a mater 

royal of the Chief Commissioner of Central Excise, 

ala Zone, 	Koehi 	Th 	applicants' 
	

Association 
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• ', 	:t 
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applicants, have 	also 

'tions. for '4econsideration 

from the same, Calicut 

.essed a communication to 

Excise, 	Cochin, 	with 
4"1 1 	 t' 

r1?ference 	to 	the 	transfer 	orders 	issued by 	the 

fact, 	the 	I 

eferred respective 

their s  transfers. 

issionerate had 

e 	Commissioner, 

, 	 • 

latter and therein brought out as 	follows - 

4. 	It is further observed that in the AGT 
30% (of the working strength) of Inspectors, 
37% of Superi-nten.dents,50% .  of Senior Tax 
Assistants and 40% of Group D staff have 
been transferred, which' is very high. In a 4 
year tenure criterion, not me than 25% of the 
staff shtd be transferred. Any' abnormal 
transfer of staff would seriously impair 
administrative efficienóy and we should , to the 
extent feasible, avoid such a situation. 

S. 	We have received a large number of 
representations from Qfficers 	of 	various 
cadres 	requesting for 	retenti,on. in 
Cornmissionerate itself, for the reason that th 
tenure of 4 years,:prescribed in the transfer 
policy is with respect to a station and not with 
respectto a Commissionerate and since they have 

r 
'I 

ILOL 	cornpiei.ea 	Lfl 	•5L,.LOfl tenure 	.or '& years, N . 
they are not liable for1 transfer. There is some 	I 
merit in this argurnèri€. 	The transfer policy 
followed in all the COmmissionerates prescribes 	:. • 	 ; •U • 'only station tenur!,nd not Commissionerate 
wise tenure 	If in aCommissionerate there are 
different stations, iionly1 station tenure should tj 

be taken into accout for considering transfer  
and not the total s1 ayof an officer within the  

Cornmissionerate 	This "aspect 	should be 	kept 	I it " ..L 
in mind while effeotin transfer. and it appears 
in these orders, this fact 	has not been taken 
into account. 	 : 
5 	a. • a. 	 . • • • a 	 a 	 • • 

7. 	• it is further seen that there area number 
of lads, officers who have been transferred from 

S . 	 .. 	- 	 . 	 .•• 
- 	 • 	 •L 	i 

!Ij '• 	, 	 t! 

I 	- 	 . 1 	-IlI 	I • 
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t 	 he genera l ,ierates 

positiv e.~i  
"l 	and they 	 in a norj considerate 	

I 

1 k l I 	way 	than gent Lei 1I 	Ui ' L s 	Thi . 	 spect also 	I 

XN 

has not ta k1 	FiIir'Ii I Itbount in 	transfer  
iII 	11 	ordrs 	EvrI 	'Hi t i 14 	roup ' D S 	daff , 	 find 	 iI I 

*MA I 1 	tha 	more t 	11i 	i1 y  officer 	have been 	i t 
II I It'J 	transferred oii.t 	itl'tc 	Commissioñerate 	On 

I 	iii r 	

: 	
account of th.i s ltr 	IIIirt}_er of representations 	 II 
have been recei'ied ihihi are being forwarded to 	 I  
your office for 1cons.i4eration 	Unlss and until 

1 'II[ I I 	 these mattersj'are resolved and a cnsensus is 
f 	 1 	 1 

arrived, it 	is difficut to implement the AGT 
orders as mentioned above 

• 	 - 	 -, - 	 H 	- 

I 	 - 

8 	The applicants 	jr-' aggileved by the transfer 

ordr 	on various 	grounds 	such 	as, 	the 	same 	not - 	 - 

being in tune with the general policy guidelines and 

in addition it has been the case of the applicanfts 

that as -recently - as 	23.11.2005 the Department of - 

Expenditure has emphasised the transfer to be kept :- 

	

- 	 - 

, to the minimum. 	Para 12 I of the said order reads 
- 	

I 	
J i lt  

I  as under  

	

- 	 I 

I 	
I 	

I 	 I4 

: 	 I 	Ihe transfer., pii 1 IIand the frequncy and the 
periodicity of 1Itrris1frs  f offici;ls whether, 	LII, 

	

I 	within 	the 	lcIIntrM or overseas, 	shall be 	
1 

Il, 	 reviewed as frecftient frnsfers caue avoidable 	I 
I  

II 	II 	instability, resultii1i1I 1n inadequatedevelopment F  
II 	I I 	 of 	 experti'se II 	i 'd 	grali 	of 	the 	I 

rsponsibilitiesiIfthesides 	rsulting 	in 

I' 	Iii IItIII 	 avoidab1e 	expe'drt1u 	 All [IMin1stries, 
 

I 	
I 	

• including Minist'i. ),I 11iTh! I I  r External Mairs 	shall 
I 	review the • poliiwith a view to ensuring 

longer tenures at posting, 	thereby reducing 
the expenses on allowances and transfers. 	 -. 

I 	 F 

jI 

1 	- 	 - 	 - 	 - 

	

- 	 - 	
• 	 - 	 - 	 - 

I 	 - - 	 - 

- 	 . 	I:. 	-. 

- II'  
II!I•I 	: 

II 
I I 

111 1 	l l 	I •_I 1, I • 

•I .,I. 1. I.. II. . 
4 

jIi1. 	. 	I 	- • 	 - 

1 	
1 	1 

1tIr i- 	•- 



-: 41 
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0 •  

Jr 
9.. 	On 	31.5.2006, 	when 	the 	cases 	were 	listed 	for 

consideration, 	while 	granting 	time 	to 	the 	learned 

• counsel' 	for 	the 	respondents 	to 	seek 	instructions,' 

the:•.-impugred 	order 	datd 	11.5.2006 	was 	directed 	to 

• 	be 	stayed 	till 	the 	next 	date 	of 	hearing. 	Since 

.mala:fide 	has been 	alleged 	, 	notice 	also 	'was 	sent''"c, 
• 0 	 '• 	 ' 

to 	respondents 	4 	and 	5 	in 	their 	individual 

capacities 

k 	
: 

10 	The respondents have filed an M A 	for vacation of 

the interim stay granted 	However, 	x the case was to be 

heard finally, 	subject to certain clarifications sought by 

the Bench relating to the interpretation 	i*xz of. para 2 

(c) 	and 	3 	of 	order 	dated 	16-11-2003 	(Annexure 	A-li) 	A 

counter , 	contesting the 0 A 	has 	also 	been 	,filed 	by 

the 	respondents. 	In 	the 	said counter 	the 	respondents - 	

• 

have 	submitted 	that 	this 	year 	the 	competent 

authority 	has 	decided - 	to 	transfer 	the Superintendent 

who • 	have 	completed 	5 	years 	in. 	a - 	•-Commissionerate 	'' • 

rather , 	than 	- a 	station. 	Other 	submissions 	such 	as 

guidelines 	issued 	are 	not 	mandatory 	and 	hence, 	the 

same 	be , 	not 	strictly 	followed etc. 	have 	also 	been - 

made . in 	the 	counter.  

11. 	Arguments 	were 	heard 	and 	documents 	perused. 

• 	 ' 	 ' 	 0 	 ' 0 	 fl 



---- 

Certain preliminary objections have been raised in- 

respect of non recognition of the Association and it was 

submitted on behalf of respondents that the associations 

have no locus standi. 	The learned counsel for the 

applicants however, submitted that the A.T. Act nowhere 

prescribes that the association which takes up a class 

action should be recognised. 	This objection need not 

dilate, us as apart from the fact that the A.T. Act has 

nowhere stated that the associations should'be recognised, 

in the instant case' the very circular :  dated 03-01-2006 

having been endorsed to the Applicant Association, the 

respondents cannot be permitted •to raise this objection. 

The other procedural requirement relating to the authority 

which would prosecute the case on behalf of the-Association 

does stand fulfilled in this case. 	Hence, the objection 

raised by the rcspondents in this regard is rejected0 

The , learned counsel 	for 	the - applicant 

submitted' that the impugned transfer order suffers from 

the following inherent legal infirmity:- 

The same has not been passed by the Competent 

Authority. 	 - 

The Chief Commissicner has not applied his 
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• mind in passing the transfer of order. 

• 	(c) 	Even if the Chief Comntjssjoner has passed 

	

• S 	

• 	
this order, or the order otherwise is held 

to have been 	passed by. 	the Competent 

S 	
. 	authority, 	the same is violative of the 

S.. 	 order. dated 	16-01-2003 (Annexure A-li) 

S 	 inasmuch as 	per para 2(c) 	the Chief 	. 	
S 

S 	
S 	 Commissioner has th power only to monitor 

the 	impi.ementation 	of the Board'a 

instructions with regard to transfer.  

(d) 	The act of respondents No 4 and 5 (i e 

5 	 . . 	the Chief Commissioner and Commissioner, 

Cochin) smacks of malafide 

14 	Per contra the counsel for the respondents 

submitted that there can be no indefeasible right as held 

	

by the Apex Court in respect of Transfr and that 	H. 

guidelines, .which stipulate four years in a station need 

not •be; followed as the same are not statutory in character 

• and hence. are not mandatory to follow. As regards the 

issue of the .inter commissioherate Transfer.: by the 

Commissioner, it has been submitted that the samewas with 

the specific approval of the Chief Commissioner and as such 

issue by the Commissioner cannot be held invalid As 



regards ma1aide, the respondents' counsel argued that ma 

transfer inro1ving hundreds of individuals, there is no 

question of malafide. 

15. 	The l 	scope of judicial review on transfer is 

well settle1. 	Right from E.P. Royappa vs State of Tamil 

Nadu (1974 (4) SCC 3), till the latest judgment of Kendiya 

Vidy-alaya Sangathan v. Damodar Prasad Pandey, (2004) 12 SCC 299, th 

apex Court has struck a symphonic seund  which in nutshell, 

as reflected in the above case of Damodar Präsad Pandey, a
s 

under:.- 

"4. Tansfer which is an incidence of service is not to be interfen 
with 

bTcde  
èourts unless it is shown to be c/early arbitrary or visited ' 

ma/a  or infraction of any prescribed norms of principles gOvernii 
the tranfer (see Abani Kanta Ray v. State of Orissa1995 Supp ( 
5CC 169) . Unless the order of transfer is visited by ma/a fide or 
made inj violation of operative guidelines, the court cannot interfe 
with it (see Union of India v. S.L. Abbas (1993) 4 SCC 357). W 
should be transferred and posted where is a matter for b 
administrative authority to decide. Unless the order of transfer 
vitiated by ma/a (ides or is made in violation of any operati 

• guidelines or rules the courts should not ordinarily
4  
interfere with it. 

Union f India v. Janardhan Debanath (2004) SCC 245 it w 
observed as follows: (5CC p.250, para 9) 

"No government servant or employee of a public undertakiig 
has any legal right to be posted forever at any one particular 
place or place of his choice, since transfer of .a particular 
eiployee appointed to the class or category of transferabe 
posts from one place to another is not only an incident, but.a 
condition of service, necessary too in public interest and 
efficiency in thepublic administration. Unless an order bf 
transfer is shown to be an outcOme of ma/a fide exercise cr 
stated to be In violation of statutory provisions prohibiting ay 
such transfer, the courts or the tribunals normally cannt 
ir' terfere with such orders as a matter of routine, as thou,qh they 
were the appellate authorities substituting their own decision tor 
that of the employer/management, as against such ordrs 
passed in the interest of administrative exigencies of the service 
concerned. This position was highlighted by this Court in 
National Hydroelectric Power Corpn. Ltd. V. Shri Bhagwan 

11 



.. 	 .- 	
-. 	 -. 
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(2001) 8 5CC 574" 

16. 	Again, 	in the case of State of U.P. 	v 	Gobaxdhan 

• La.L, (2004) 11 SCC 402, 	the Apex Court has held as under:- 

7. It is too late in the day for any government servant to contend 
that once appointed or posted in a particular place or position, he 

• should continue in such p/ace Or position as long as he desires. 
Transfer of an employee is not only an incident inherent in the terms 
of appointment but also implicit as an essential condition of seiv;ce in 
the absence of any specific indication to the contra, in the law 
governing or conditions of service 	Unless the order of transfer is 
shown to be an outcome of a ma/a fide exercise of power or violative. 
of any statutory provision (an Act or rule) or passed by an authority 
not competent to do so, an order of transfer cannot lightly be 
interfered with as a matter of course oç routine for any or every type 
of grievance sought to be made. Even administrative guidelines for 

- 	 '.• 
0 	 regulating transfers or containing transfer policies at best may afford 

an opportunity to the officer or servant concerned to approach their 
• 	 • 	 higher authorities for redress but cannot have the consequence of 

depriving or denying the competent authority to transfer a particular 
• officer/servant to any place in public interest and as is found 

necessitated by exigencies of, service as long as the officlaistatus  is 
not affected adversely and there is no infraction of any career 

S • 	 prospects such as seniority, scale of pay and secured emoluments. 
This Court has often reiterated that the order of transfer made even in 
transgression of ,  administrative guidelines cannot also be interfered 
with, as they do not confer any legally enforceable rights, unless, as 
noticed supra, shown to be vitiated by ma/a fides or is made in 
violation of any statutory provision 

17.. . The case of the applicants, as such is required to 

be considered in the light of the aforesaid judgments and 

the facts of the case 
0 	

• 

18. • • Admittedly there is no statutory transfer policy. 

As such, it is only the guidelines that are to govern the 

transfers of the applicants. A three judges' Bench 

constituted by Hon'ble Mr. Justice V.N.  Khare, CJI, Justice • • 0 



J 

S.B. Sinha and JustIce Dr. A... Lakshmanan has observed in 

the case of Bimlesh Tanwar v. State of Haryana, (2003) 5 SC 

604 as under:- 

47. It is also well settled that in the absence of rules governing 
seniority an executive order may be issued to fill up the gap. Only in the 
absence of a rule or executive instructions, the court may have to 
evolve a fair and just principle which could be applied in the facts and 
circumstances of the case. 

The above may be borrowed in the present case Is 

well as there is no statutory orderton transfer. Again, in 

the case of State of U.P. v. Ashok Kumar Saxena, (1998) 3 

SCC 303 the Apex Court has held as under:- 

In !LK. Singh v. Union of India (1994) 6 SCC 98 this court hld 
that interference by judicial review is justified only in cases of mla 
fides or infraction of any professed norms or principles 
(Emphsis supplied) 

Thus, when the guidelines as contained in the 1994 

order of the Board of Excise and Customs are the professed 

norms, it has to be seen whether the same have been 

violated. 

The counsel for, the respondents has submitted that 

the Chief Commissioner is competent to design his policy on 

transfer keeping in view the ground realities occurring in 

the State. 1 	The counsel for the applicant, on the otler 

hand state,d that there is absolutely no power vested with 

the Chief Commissioner in this regard, as, under the 



provisions of para 2(c) of order dated 16-1-2003 (Annexure 

A-il) all that he could do is only to monitor, the 

implementation of the Board?s Instructions with regard to 

transfer. There is substance in the submissions made by 

the learned counsel for the applicants. The Board having 

prescribed some norms and the same having been implemented 

in the past, and on the basis of the same when the 

discussion between the JCM members and the administration 

has been held and consensus arrived at vide Annexure A-4, 

the Chief Commissionetcannot, in our opinion, design his own 

policy of transfer in such a way that the same frustrates 

the norms prescribed by the superior authority, i.e. the 

Board. Again, when for the entire country one transfer 

policy subsists, the Chief Commissioner cannot have a 

separate transfer policy for his zone. As a mater of fact, 

according to the applicant?s counsel, even in regard to the 

five years in the same commissjonerate, the same has not 

been followed inasmuch as persons with less than 2 month s ? 

service in a Commissjonerate have been shifted by the 

impugned order. Again, when the Trivandrum Commissionerate 

had been constituted only in 2003, there is no question of 

persons therein having put in five years commissionerate 

seniority. As such, we are inclined to accept the 

submissions made by the applicant's counsel. 

17 



In our opinion, there is a rationle in prescribing 

a perod as "station seniority". In the case of B. 

Varadh a Rao v. State of Karnataka, (1986) 4 SCC 131, at 

page 135 the Apex Court has held as under:- 

6. One cannot but deprecate that frequent, unscheduled and 
unreasonable transfers can uproot .a family, cause irreparable harm to 

government servant and drive him to desperation. It disrupts the 
education of his children and leads to numerous other complications 
and problems and results in hardship and demoralisation. It therefore 
lb/lows that the policy of transfer should be reasonable and fair and 
should apply to eveybody equally. But, at the same time, it cannot 
be forgotten that so far as superior or more responsible posts are 
oncemed, continUed posting at one station or in one department of 
he government is not conducive to good administration. It creates 

vested interest and therefore we find that even from the British times 
the general policy has been to restrict the period of posting for a 
definite period." 

 The learned counsel 	for 	the applicants submitted 

that the transfer is 	completely in 	violation of 	the 

instructions of the Finance Ministry as extracted above and 

this transfer would cost to the exchequer a stupendous 

amount of Rs 2 Crores which perhaps would not be allowed by 

the Ministry of Finance. It is not for this Tribunal to 

delve on this issue as if there is any objection from the 

Ministry of Finance, it is for the authority which effected 

the transfer entailing such expenditure to explain. Hence, 

we ae not entering into this aspect while dealing with the 

case of the applicants. 

24. 	Next point urged on behalf of the applicants is  



malafide. 	Though specific act of malafidé has been 

levelled against any one by the applicants, it has been 

submitted that 	right 	from the 	day the 	Chief Commissioner 

had 	taken over 	charge of 	Kerala zone, 	his acts 	would 

reflect the extent of use of power in an irrational way. 

The counsel for the respondents on the other hand submits 

that there is no question of rnalfide when the transfer 

order is for more than 100 individual. Thus, the question 

here is whether the act of the Chief Commissioner is 

accentuated by malafide or not. It is worth referring to 

the exact scope and ambit of the term "malafide in 

jurisprudence of power. In the case of State of Purijab v. 

Gurdial Singh,. (1980) 2 SCC 471, at page 475 the Apex Court 

has held as under:- 

9. The question, then, is what is ma/a fides in the jUrisprudence of 
power? Legal malice is gibberish unless juristic clarity keeps it 
separate from the popular concept of personal vice. Pithily put, bad 
faith which invalidates the exercise of power - sometimes called 
colourable exercise or fraud on power and oftentimes overlaps 
motives, passions and satisfactions - is the attainment of ends 
beyond the sanctioned purposes of power by simulation or, pretension 
of gaining a legitimate goal. If the use of the power is for the 
fulfilment of a legitimate object the actuation or catalysation by malice 
is not legicidah. The action is bad where the true object is to reach an 
end different from the one for which the power is entrusted, goaded :  
by extraneOus considerations, good or bad, but frrelevant to the 
entrustment. When the custodian of power is influenced in its exercise 
by considerations outside those for promotion of which the power is 
vested the court calls it a colourable exercise and is undeceived by 
illusion. In a broad, blurred sense, Benjamin Disraeli was not off the 
mark even in law when he stated: "1 repeat . . that all power is a 
trust - that we are accountable for its exercise - that, from the 
people, and for the people, all springs, and all must exist' Fraud on 
power voids the order if it is not exercised bona fide for the end 
designed. Fraud in this cOntext is not equal to morat turpitude and 
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embraces all cases in which the action impugned is to effect s 
object which is beyond the purpose and intent of the power, whe 
this be malice-laden or even benign. If the purpose is corrupt 
resultant act is bad. If considerations, foreign to the scope of 
power or extraneous to the statute, enter the verdict or impel 
action, ma/a fides or fçaud on power vitiates the acquisition or o 
official act." 

25. 	The presence of 	malafide 	in the action on th le  

part of the Chief Commissioner has to be viewed in the 

liht of the above. However, for the decisions as herein 

beng stated, we are not 4ntering nto this controversy. 

26 	The counsel for the applicant submits that justice 

would be met if the applicants are permitted to pen a 

representation to the higher authority (i.e. the Secretary, 

Miistry of Finance) who would take into account all the 

aspect and arrive at a lust conclusion in regard to tlie 

transfer of the applicants and till such time the decisin 

of the highest athority is commuücated, the status-quo 

order may continue. 	The counsel for the respondent, 

however, submits that the case he decided on merit. 

27. We have given our anxious consideratiorv to the 

submissions made by the both the parties. We have alo 

epressed our views as to how far the Chief Commissionr 

faming his own policy which substantially varies from te 

one taken by the higher, authority i.e. the Board of Exci e 
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and customs in one of the paragraphs above. The aspect of 

financial implication isnot touched by us. So is the case 

with regard to malafide. For, when the Board's. 

instructions are to cover the entire peninsula, when the 

powers to the Chief Commissioner as contained in Annexure 

A-li order confines to monitoring the implementation of 

Board's instructions in regardtransfer, whether any 

malafide exists or not, whether the exchequer permits the 

extent of expenditure or not, whether such an order if 

passed by •other Chief Commissioners would result in chaos, 

etc., would better be analyzed and a iust decision arrived 

at by the higher authority i.e. either the Board or the 

Secretary, Ministry of Finance. As the Board of Excise and 

Custom has not been arrayed as respondents in these OAs, it 

is felt that the matter be appropriately dealt with by the 

Secretary, Ministry of Finance, Department of Revenue, New 

Delhi who has been irnpleaded as respondent No. 1 to deal 

with the entire issue for which purpose, the Associations 

who are applicants before us may pen representations within 

a specific period. . They may, in that representation, give 

specifically, asto which of the individuals in the transfer 

order they represent. Of course, the Secretary, Ministry 

of Finance may well arrange consideration of such 

representation at an appropriate level, either of the Board 

or even other Chief Commissioners (other than respondent. 

[1 



No. , here) and till such time the decision is arrived at 

and communicated, the transfer order he not given effect to 

in respect of those whose names figure in the list of 

individuals represented by the Associations. Those who 

abide by the transfer and want to join the new place of 

posting may he allowed to join. In a situation where one 

person moves to a particular place, and the one who has to 

move from that place happens to be one agitating against 

the transfer, the authorities iay adjust the transferrrd 

individual within the same Commissionerate till the 

disposal by the Secretary of the representations of the 

Association. 

In some cases the individuals who have been asked 

to move from one place to another, have represented that 

while they are prepared to move from the earlier place of 

posting, their posting he to some other place and not the 

one where they have been posted. It is for the respondents 

to consider this aspect also, after the decision of the 

Secretary, Ministry of Finance, communicated his decision 

In t h e conspectus of the above, 	the 	OAs 	are 

/ 	 disposed of with a direction to the Applicants' 	Associati1on 

(in OA 310/06 and 389/06) to submit a fresh representation 

on behalf of various individuals whom they are representif.ng 

11 
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(whose names should figure in as a separate list in the 

representation) within a period of ten days from'the date 

of communication of this order addressed to the Secretary, 

Ministry of Finance, Department of Revenue, with copy to 

the Board of Excise and Custom and on receipt the 

Secretary, Ministry, of Finance may consider the same 

keeping in view the observations of this Tribunal as 

contained above, Board's instructions, the powers vested 

with the Chief Commissioner and if they so desire, the 

measure of austerity as advised in the order dated 23-11-

2005 as extracted in one of the paragraphs above and 

communicate the decision to the Chief Commissioner of 

Excise and Customs, Cochin witiin a period of four weeks 

from the date receipt of the representation. Till such 

time, respondents shall allow the applicants to the OAs to 

function in their respective places of posting as they 

stood before passing of the impugned order. 

No costs. 
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