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e "IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

x> " ERNAKULAM
-0.A. No.34/90 8%
W AX XK
DATE OF DECISION__16=7=1990
P K. Vallon Applicant (s)
M/s OV Radhakrishnan, K Radhamani Amma &
N Nagarash Advocate for the App[icant (s)
Versus
Assistant Superintendent of Re“mnd@“(ﬂ
Post 0OfPices, Irinmjalakuda Division & 4 others
\
Mr TPM Ibrahimkhan . __ Advocate for the Respondent (s)
CORAM :

The Hon'ble Mr. SP Muker ji, Vice Chairman
& ’ >

.,TheHoﬁbhhM-AV Haridasan, Judicial Member

Whether Reporters ot Iocal papers may be allowed to see the Judgement ? 7)
To be referred to the Reporter or not?

Whether their Lordships wish to see the fair copy of the Judgement ? ),\/o
To be circulated to all' Benches of the Tribunal ? NSO
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" JUDGEMENT -

(mr AV Héridasan; Judicial Member)

"The applicant who uwas an Extra DepattmantalvDalivary
‘Agent,‘Thazhekad E.D.Sub Post OPfice has Piled this application
‘under Section 19 of the Administrative Tribunals Act praying
‘that the punishment order dated 31.7.1987(Exbt.A8) issued by

the Pirst respondent, the ad-hoec Disciplinary Authority(Exbt.AB)t

removing him from sarvxce, the enquzry report(Exbt.A9) baszng
which the

°"4%§9§“A8 order was passed, th- appellate order dated

28.1.1988(Exbt.A11) of the second respondent rejecting his

appeal and confirming Exbt.A8 order and the order of the
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third respondent dated 21.4.1989(Exbt.A13) rejecting rsvision

patition filed by the épplicant on 5.5,.,1988 may bse quashed

o

and that the respondents may be directed to treat the applicant

as continuing in service and to grant him all service benefits
“including arrears ofaallowancés,andu:w; the consequential
relisfs. . The facts of the case can be briefly stated as

follows:

2. While the applicant was working as Extra Departmental
Delivefy.Agent, Tha zhekad Sub ﬁasé Office, by a?der dated |
1.11.1985, ﬁa Qas put off duty. Tharegfter, a charge ﬁamo
dated 22.1.1986(Exbt.A2) containing tuo heads of charges
alleging that on 4.9;1935, hé demanded tips for delivery of

a te~1ég;am addressed ﬁs‘.vimﬂa Johny and that he Pailed

to deliver two inland lettsrs addressad to Mrs.Vimala Jdohny

on 9,9.1985 and i3.9.1985 and irregularly returned the letters
' to Kallettinkara as Mrs Vimala Johny did not pay him tips
damahded by him for ﬁelivary of the telegram of 4,9.1985.,

The applicant submitted a uritten statement deaying the
charges. Since ghé Assistant Suparintendeqt of Post‘foicas,
Irinjalakuda Sub Division uwas a uitnasé in the case, the
.Pirst respondent was appointed ad-hoc Disciplinary Authority
to conduct the disciplinary prdceedings égainst thelapplicant.
The ad-hoc disﬁipliﬁafy aptharity did-nat.grant the applicant's
request to ailou.him to bélrepresented by.a lawyer to defend

him, The fnurth respondent after completion of the enquiry,

»
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- (Exbt.A9)
submitted a report/with the following finding:

"Considering the esvidencs adduced during the
inquiry as discussed sarlisr, I hold the charges
framed against Sri PK Vallon, EODA Thazhekkad
(put off duty) in Article I and Article II of
memo No.DA/EDS0/9 dt.22.1.86 ofASP, Irinjalakuda
Sub Dn proved except to the extent that EXP-5 and
EXP-6 wsre returned irregularly.  to Kallesttumkara
as tips demanded for delivery of telesgrammon
4.9.85 were not given and that Sri PK Vallon has

“exhibited lack of devotion to duty, in violation
of Rule 17 of P&T ED Agents (Conduct & Servics)
Rules 1964", ' : S

The first respondent disagraed mith:the finding of the
Enquiry Authofity in regard to his finding en Chargse No.2
‘ - o : o and"

.¢"7 held that both the charges were ... proved/ issued the

. . : Al
‘impugned order at Exbt.A8 removing the applicant from servics.
Before taking a decision whether the applicant was guilty or
not basing on‘the.gvidenée recbrded at the enquiry and
disagreeing uith the thuiry Officer on his finding on
ChargeNd.Z, a éopy of,the Enquiry Report was not.furnished
to tﬁe applicant and hé was not given an opportunity to
- make #ny repressntation, Aggriawad by.tha order of removal
From.sarvica; the applicaét filéd an apﬁaal to the secgnd
respondentvraising various gfounds iﬁcluding‘that non-sdpply
of a copy of the Enquiry Officer's Report Eefora the fifst
réspcndant found him quilty hag vitiated the procgadings and
the ﬁunishhentfnrdaf.} This appeal was rejected nbyaﬁhgwseagnd
ﬁsspandpnt by Exbf.A11-orde§. The applicant file& a review.

to the first respondent which was also dismissea by Exbt.A13

Ayyrisved by these orders and the removal from service, thes

o
e

applicant has Piled this application praying that the impugned

o
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orders may be quéshed and that he may be directed to be deemed

to be in service and awvarded all consequential bana?its;

3. The respondants. in the reply'siatemant'have justified
the impugned orders. It has been inter alia contended that at
the time when the Exbt.AB order was issued as per rules, it was

not necessary to issﬁe a bopy of the Inquiring Authority's

to the o v
report/delinquent before taking a decision whether the dslinguent
not and- - _ ‘ :
uas guilty or/that therefore there is no violation of principles

of matural justice.

ed counsel fer ths parties

4, ~ UWe have heard the learn
. +

agy7g;g§-through the documénts carefully. Though,thé 1egaiity,
prﬂpriety and correctness of the impugned ordsers have been
challengad on various gfounds, the imporpant point that was
urged by the learned counsel for the applicant is that thé
‘non-supply of a‘bépy of the Enquiry Officer*s report before

the Dis@iplinary Authority took the decision that the applicant
is guilty amounts to denial of reaéohable opportunity teo defsnd
%%xxxii‘enéhrinad in Articlé 311(2) of th; Constitution of India
and that on this graund.tha impugned ordsrs are liable.ta be
set aside. In support df his contention, the laarned counsel

" relied on é decision of this Bénch uf_tha.Tribunal in Sekharan«
kutty V. Superintendent of Post Offices, Aluaye in 0A-844/86
and also on the decision of the Full Bench of the Tribunal in

. Prempath K Sharma V. Union of India and othérs reported in

1988(6).ATC, 904. The learned counssl for the respondents on
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the other hand, argued that since the rules did aat provide
for Purniéhing a'ccpy of the’éﬁ's report to the delinquent
before the Disciplinmary Authority taking a‘decisiqn fagarding
the Qdilt, there is no merit in this argument and that the
decision of this Tribunal in Premnath K Sharma's.case ﬁas been
challanged‘befﬁre the Supreme Court_in-SLP. Haﬁing héard.the
learned counsel on eitﬁervside at iength, we are of the vieu

' on a.
'~that the case can be disposed of/a declslon on this xmportant
point and that it is not necassary'to go into the other poidts 
raised in fhe appiication. It has been held by this Bench aé
argued by the 1éafned counsel for the applicant in Sékharankuttyu

L]

V. Superlntandent oft Past DFchas, Aluwaye that non-supply of a
denial of the

copy of the EO's report to the delznquent and/benefit of an
22—

cpportunity’to make a raprasantatian against the same would

‘amount to denial of reasonable and propsr opportunity to defend

the case and that such a dsnial baing viclative of principles

of nmatural justice, the punishment order has to be set aside.

This principle has been upheld by the Full Bench of the Tribunal

in PremnathTK Sharma's case. Though in the SLP filed by the

Union of India, the Supreme Cdurt'has stayed the operation of

the oFder in Premnath K Sharma s case, the pr;ncxpla:enunciated

by tha Full Bench in that case are still binding on us. Further,

\
in E.Bhashyam V. Union of India and others(1988(6) ATC, 863)

the Supreme Court has not only not disagresd with this view

but has approved the view taken by the Full Bemch though

' |
considering the far-reaching consequences and nationuide

‘_
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importance of the issues the matter has besen referred to be
codgidered'by a Larger Bénch of the Supreme Court. Therefors,
it has to be held that the noé-supply'of a copy oé the Enquiry
VAuthority'é report inyihis case baforé the Disciplinary Authority
the Pigst respoédent'de;ided that the applicant is guilty of
the charges has vitiated thé pfoceedings.ﬂ it is pertinent to
nohe.that in‘this cass, the Disciplinary Adthority disagreed
with the finding of the Enquiry'Authority on charge No.2. °
‘whlle theAthuiry Authority has Péund that charge No.2 has
not beemn fully esAtabliﬂs‘,had, the Disci;plinary Authority has
disagrae:ing with ﬁhat findiﬁg, held that.both the chargss
have baén»prevad. In SQCh a casa,bthe brejudice capsed by
’the non-supply of the Enquiry‘Authority's report is patent
and obvious. In Narayan Misra V. State of Orissa, 1969'SLR,
657, the Sﬁpreme Court has Eeld that where fhe Enquiry Officer
eXonerataé-the delinguent officer of some chargaé butltha
oiscipliéa;y Authority disagrees, the delinguent officer must

be gigen a notice before finding him guilty of' these charges.

Se ' For the reasons mentioned in the féregoing paragraphs,
we find that the Exbt;AB order is vitiat;d bascauss by_net givind
a copy 6? the.Enquiry Authority's raport to the applicant befors
the Disciplinary Authofity took a décision'basing od.the
évgdaﬁca adduced atvthe énquiry aﬁd partly disagreézing with

the findiné of the Enquify Authoriﬁy that charge No.z has not

been fully established without giving the applicant any notics,

a reasonéble'oppartunity has not been given to the applicant.

K . ..7.‘
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Hence we quash and sat aside the Exbt.A8 order of the

Disciplinary Authority dated 31.7.1987 removing the applicant

from service and Exbt.A11 and A13 erdars of the appellate and

revisional authority and direct the respondents to reinstats

the applicant in service Porthuwith with continuity of servics

and other benefits from the date of removal from srvice., It

is open for the respondents to recommence the disciplinmary

report by the Disciplinary Authority. Now that a copy of the

Enquiry Authority's rsport has been furnished to the applicant

along with the punishment ordser, the disciplinary authority
may proéeed to complete the proceedings after giving the
appiicant by a noticse, a :easonable.dpportunity to make his

representation in regard to the snquiry report. 1t is made

clear that it will be open for the respondents to place ths

applicant on put off duty, if felt necessary again for the
pﬁrpose of cbmplating the disciplinary ptnceedings. There

is no order as tojcosts.

| B . _ . i-‘,z"

( AV HARIDASAN ) ,- ( SP MUKERJI )
JUDICIAL MEMBER | VICE CHA IRMAN

16-7-1990. |
trs.

proceedings from the stage of receipt of the Enquiry Authority's
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Rewiew Application No.100/90
in U.A.No.34/90.

The Assxstant Superintendent
of Post Offices, Irlngalakuda

:DIVLSlOH & 4 others - Review Applicants
g
P.K.Uallon - Review respondant
e
QRO
LV FO e e S P ]

In 0.A.34/90, the applicant has challedged the
punishment order dated 31.9.1987 issued by the Disci-~

plinary Authority removing him from service, the appe-

llate order dated 29.1.1988 and the revisional order

dated 21.4.1989, refusing to interfere with the punishment
order, Considering the rival contentions of- this case

Qe have held that the disciplinary order and appeilate
orders are vitiated and therefore we quashed these
orders‘and directed: ' : the reinstatement-of the applicant
with full back wages, continuity of service and qtﬁar
benefits. However, we had stated in the order that it

is open for the respondents to re-commence the disci=-

plinary.proceedings from the stage of raceiﬁt of the
Enquiry Authérdty's report by the Disciplinary Authority
after giving the applicant a reasonable oppo:tuhity to
make his representation in rggard to the enquiry report
and that it is open for the respondents to place the
applicant on put offduty if felt necessary for the purpose

of completing the disciplinary procsedings.

2., Now the respondents 1 to 4 Piled this- application
for review praying that our judgement dated 16.7.1930 may
be reviewed and orders may be passed allowing them to
tréaf the appiicant as under put off duty and deleting
the clause in the order directing reinstatement of the

applicant into service with continuity of service and

___2/;'
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. - back wages. No error apparent on the fPace of records

nor ahy facté of circumstances warranting a review of
the order is even atverred in tﬁe application. Tuo |
grounds dn which the respondents uant¢ the ordér to be
reviswed ére :

i) as the applicant had already completed

SS’years of ag; as on 20.10.1990 there

cannot be a reinstatement and Purther
put off duty. '

ii) in some other cases whsre opportunity
vas gianted. to the department to complete
the disciplinary prqceedings after fur-
nishing the Enquiry foice:'s report the
department was given opportuhity to -treat
the dalihquant undsr deemed to be off duty,

In paragraph 5 of the application, it is averred that
the applicant has completed 65 years of age as on 20.10.1989

and that as per the Extra Departmental Agents Conduct and
Service Rules, 1964, ED-Agents cgn.be“retained in service
only till the attainmentvof 65 yéars. The averment in
paragraph 3 and 5 are contradictory in thaﬁf In Paragraph
3 what is stated is that the applicant has'aggg%g3§¥65
years on 20.10.1990. Apyway, these are not grounds for
reviewing the order. The fact that ia soms othsr cases
the departhent was alloued to treat the delingquent to bse
under deemed put of f duty is nét a reason why reinstate-
ment and payment of back wages cannot be ordered in this
case. Each case is decided oﬁwihe intransic merit of the
case, If ﬁhe applicant hés already attained the ags of
superannuatian,it is open for the department to pay him

back wagas only upto that date, treating that he conti-
nued in service till that date. It is made clear that

our order in the Original Appiication will not have the
affedt of postponing the date aof suparannuatioﬁ of the
appliéant. If on the date of supsz pronouncement of the
order the period upto uhich the applicant can be retained
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in service in canf@rmity with the regulation regarding

age is over, it is sufficient that the applicaﬁt is
deemed to have continued in sérvice and left on that
date and the back:: : wagss are paid to him in full upto
that date. The direction contained in ths order to
reinstate him and to pay him back wages was consequent on
the finding that the order of removal was un justified.
The sams has to be complied with and thevcbmpliance will
be in thg manner mentioned above in the particular
circumstances of the. case. Thersfore, I am of the vieu
that thF application can be disposed of by circulation
dismissing the same with the above observation, if the

Hon'ble Vice Chairman agfaes. K/\ﬁy/
(W

: \ a\t

(A.Y.Haridasan)

Judicial Member
9-i0-i9Qe

Hon'ble V\Iice“:hairman

“
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26.10.90

Order pronounced on behalf of the Bench in

the open court.

]%-?

(s. P.Mukerji)

» Vice Chairman
26.10,90



