CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKUBAM BENCH

Dated 19th day of January 1990

Presant:

Hon'ble Shri N.V. Krishnan, Member(Administrative)

and

Hontble Shri N, Dharmadan, Member (Judicial)

ORIGINAL APPLICATION No,34/89

Sojan 3. James , eeesthe
v,
\

The Chief Personnel Officer,
-Southern Railway, Madras eeselst

The vaisional Railuay Manager
Southern Railway, Trivandrum '....an

The DivisionallRailway Manager
Southern Railway, Trichy esselrd

The Divisional Ralluay Manager,
(Personnel), Southern Railuay,
Trivandrum eeessdth

-

The Divisional Railway Manager
(Personnel) Southern Ralluay,
Trichy. : . | eeeeoth

Se Radhakrlshnan, Chief Booklng
Supervisor, Southern Railuay,

Alwaye ) eeesbth

Y

M/s. Asok M Cheriyah, Matheus

applicant'

respondent
respondent

respondent
respondent
respondent

respdndent(additional)

Counsels appeared for

Valsalan and CA Joy the applicant

Mrs. Sumathi Dandapani

M/s. K. Ramakumar and ViR
Ramachandran Nair

Railway Counsel (R=1 to 5)

Counsel for Re6(individual)
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JUDGMENT

Shri_gg,Dharmadan, JM.

The applicant in thié/;ppiication, a

: Clas; II1] railway-employee:”épproached this Tribunal
uh&ar Section 19 of the Administrative Tribunals’ Act
1985 uifh the prayer fo set aside ASpendix-I by which
he is transferred back to Trichy from the Trivaﬁdrum
Division,

2, The applicant while working as Chief
Commercial Clerk Gr;de I in the pay scale of Rs,2000~
3200 at Tricg; Division applied for transfer on mutual
basis to Trivandrum Division in order to look=after
 the thealthy-aged pérents, employed wife anq the

children who are at Alwaye in Ernakulam District,

Shri S, Radhakrishnan who was interested to go to

i
1

Trichy from TrivandrUm, agreed for this mutual
transfer as per paragraph 310 of the indian Railway

Establishmenp Manual. -But the attempt of the

applicant becams futile since Shri S. Radhakrishnan
uas 6nly officiating in scale 2000-3200 purely on
ad hoc basis in Trivandrum Division.  Annexure=A.1
is the lstter by which tse réquest for mutual transfer
vas turned doun; bﬁt its foot note mads it ¢lear that -
-Radhakrishnan had to wait to be transferred till his

services were regularised in the post of Commercial

Clerk Grads.I.
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'3, | In the mean time the applicant was
transferred tb'Trivandrum Division and worked in \
the post 5? Chief Commercial Inspector Grade-I,
‘becéu&q of his family. circumstances, retaining his
lien és Chief Commercial Clerk Grade=I in Trichy
Division, as én ad hoe measure.pending seiection and
cénfirmation of S, Radhakrishnan in the scale of Rs,2000-
3200, The ad hoc proﬁotion éf Shri Radhékrishnan
was léﬁer régularised with effect from 26.,4.1988., Ths
fact was brought to the notice of DRM, T:ichy by the
DRﬂ,vTrivandrum by Annaxuré A=2 letter., The applicant
and Shri Radhakrishnan again submitted joiély an
application invprafmrma-D raquastipé for mutual
transfer on 22.8.1988 to first respondent. = The |
rquast‘was considered and orders transferring the
appligaﬁt to Trivand;um Division and Shri Radhakrishnan

to Triohy Divivision had been issued by the second

respondent, Annexure-A=4 is the order.

4, Consequent upon this ¥ransfer order,
the_appliﬁént reported to Trivapdrum Division and he
was then posted in the Boaking Office at Alwaye in
fhe category of Chief Cbmmarcial Clerk Grade-I
(Annexure A-S). Aftgr é short period of one month
}the “’2nd respondent issued another letter dated
12.12.1988, Appendix-I cancelling the transfer order

at Annexure A-4 dated 22,8,1988 and restoring the

ariginal position by putting back Shri Radhakrishnan
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to Trivandrum Division and the applicant to Trichy
Division, The applicant is challenging the ordsr

 Appendix-I in this épplication.

5. \ The respondents 1 to 5 filed the counter
affidavit upholding the validity of the impugned order
.OP 12{1221989, transferring the applicant back to

'Trichy Division.- The respondent-6, Shri_Rédhakrishna?/

who was impleaged subsequently also filed a counter

.affidavit,

6. Y_Tha respondents 1 to 5 have no case that
the cancellation order was passed'in the exigency of
the service, On the othegﬁggi;L;ontendad that the
applibant was previously transfarred to Trivandrum

| on’y
on e ad hoc basis to officiate/the post of Chief
Commercial Inspector in the gradé of Rs.2600-3200
- owing to family circumstances, to thch regular
selection was mads subsequengly and five persons had
joined duty as Commercial Inspector Grade-I.-‘ Hence
the applicant was issued with thé order qf repartri;tion
tolTricby Division where hs retains Eis lieh, as no
vacant post of commercialllnspector Grade-~I was availéble
to accommodate the ap;licant. 1f this is the reason
why the applicant was transferred to Trivandrum on
_g‘_gg " basis on comdﬁ&ionate grounds without making

a reqular selection and posting. This appears to

be a nau.reasén now found ocut by the respondents to

oobsob



(1]
(%4
20

to sustain the order, because the respondents 1 to 5
‘could have stated this reasonkin the impugned order.itseif
if this was the real reason.  The order oé cancellation
meraly states that the earliér order is cancelled,

It reads as follous:

Meeeess Raference CPO/MAS letter dated 28,11,.88

a oro/TVC, 0.0. No,90/88/CC dated 26.9.88 stands
cancellsd, . ’

Accordingly Shri S, Radhakrishnan is put
back on the rolls of TVC Division and posted as
CCCI/AUY in scalse Rs,2000=3200 vice Shri Sojan

~J James, who is transferred back as Ad hoc CCI/ERS
in Scale Rs,.2000-3200,

This has the approval of the caﬁpetent
authority.....-." -

The next reason stated by the respondents 1 to 5 for
supporting the impugned order is that the mutual
transfer of tﬁe applicant‘and Radhakrishnan was not
agreed to by thé inisioaal Railway Managsr, Tirughira=
.palli as Shri Rgdhakrishnan was holdiné the post of

Commercial Blerk Grade-l on ad

hoe measure and hqt on
regular basis, It was also contended that when the
services of Shri S, Radhakrishnan was regularised, fha
second r93pond§nt revived the earlier mastual transfer

order of the applicant without the approval of the
an —
Divisional Railway Manager. This ' is not/acceptable
reason. Annexure-~1 does not given any indication that
, not - :
mutual transfer mas‘acceptable to Divisional Railway
1

Manager. It only states that mutual transfer is not

permissible dﬁe to technical reason. The order reads

aslfollous:

eeboe
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", ...Your application Por inter Divisional
Mutual transfer with Shri S, Radhakrishnan CCC/Gr.I
N0OJ, TUC/Divisionsl is not permissible as Shri S.
Radhakrishnan is officiating in scale Rs,700-800
pursly as a gg hoc measurs only where as you ars
helding the post in scale Rs,700-900 as a regular

measurs, '
for DIVIVIONAL RAILWAY MANAGER

Copy to: CPO/MAS for information in rsference to his
‘ letter No,.P(S)676/111/3/Vel.I of 6.12.1985

DRM/P/TUC for information. He will please
notify Shri S. Radhakrishnan accordingly.
He has to wait till his ad hoc promotion is
regularised after selection.eeecses”

Thé last portioﬁ dealihg with the marking of copy to Shri
S. Radhakrishnan clearly indicates'that‘the Divisional
Raiiuay Nanagérlhas no objection to the inter-diyisional\
mutual transfe: requested by the applicant and Shri
Radhakrishnan. Annexure A=4 also shows that the Divisional

. !’
Railway Manager had appraved the transfer. ' The third

~-reason put forth by the respondents alsc does not psrsuade

us to sustain the impugned.order; Theviaépdndents 1 to 5
contended tbaf they have recsived a fepresentatién dated
2.12.1955 fromAS. Radhakrishnan requesting to canceal the
éutual‘tréﬁsf;r order as his ailing parents’are séttled

down at Nagercoil with his family and the withdrawal

~ request has bean accepted dus to the fact that norms and

rules of mutual .transfer have not been strictly adhered to.

Annexure R-6(1) produced along with the counter affidavit
clear

‘filed by the 6th respondent makes it Ver[and beyond any

doubt, that he had given unconditional consent for the

mutual transfer and that the DRM had acted upon it by

....'T'n
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relieving the épplicant in pursuance of the transfer in
1985 itsslf, The Gth respondent cannet now change his
stand and seek a retransfer or uikhdrau.thé consent

éuing to some changs of circumstances and seek for a
cancellation of the original transfer order already passed
in this case aspec;ally because of the conditions attached
to Annexure A=4 order, We are not impressed by the

arguments of the respondents,

7 | Thavfﬁrther contaﬁtion of the respondents that
the second resspondent did no?%btain the épprQVal of the
third,respOndent is also not sustainabls. In fact the
approval of the third'respoadent is not needed since thé
orders are passed én the basis’of the orders of the Chief
Personnel Officer, Even if it is acceptad, it is only

a default and administrative lapse of the respondents

9 and 3 for which the appliéant can not be pes=nalised

by cancelling the mutual transfer order already validity
granted by tha raépondents,i ‘ Ue fesl that ;ha acceptance
of feqﬁgst of Shri Radhakrishnan for‘canqgllation of
mutual transfer at a latef stage is arbitrary and

~ discriminatory treatment and it is also against the

stipultions in the transfer order,Annexurs A=4,

Q...B..
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8. Haﬁing regard to the facts and circumstances

of the case, we are inclined to set aside the impugned
‘order at Appendix-I and allow the application, Accordingly,

we do so.

There will be no érder as to costs.

N ' LQ/%
. " . i
Sl R
- (N. Dharmadan)— (7 (N.V. Krishnan)
Member (Judicial) | Member (Administrative)

19.1.1990

Ganga.,"
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM
RA 20/90 in o.a. no. 34/89 199
TRRR AN
| DATE OF DECISION 257,90
S Radhakrishnan A Athmﬂ(s)in RA
N/S R Ramakumar v Advocate for the Applicant (s)
' Versus ‘

Sogan J James and 5 others  Respondent (s)

Mc Ashok M CLherlan —Advocate for the Respondent (s)~ -1 (not
“Mrs Sumathi Dandapani (for R 2 to 6) ~ present)

CORAM:
The Hon'ble Mr. NV Krishnan, Adhinistrative Member

TheHmeeMn. 'N Dharmadan, Judicial Member

Whether Reporters of local papers may be allowed to see the Judgement‘>:4
To be referred to the Reporter or not? »-®

Whether their Lordships wish to see the fair copy of the Judgement?""

To be circulated to all Benches of the Tribunal?  Aa

Pons

. JUDGEMENT
Shri N Dharmadan, Judicial Member

The sixth respondentrin thevqrigihal application
has filed this revieQ applicétiai relying onvAnﬁexurs-B
dated'28.11.88. ‘The revieu applicanf ra;sed'a centehtibn
fﬁat his senionity is being affacfed by the'judgment and
he apprehendé that adverse orders would be péssed by the
Railuays. vThé omigsion tp safeguard his case of seniority
ig theilighf of Annexure=-B is ths ground for revieuw of
tﬁe judgment. | |

2 ' We have heard the pafties. We do not think there
is any ground for revieu and the appiicant‘s_learned
counsgl did not make dut a case £0 substantiate his claim

.I.2
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for review of the judgment already passed by us

on 19.1.1990.

3 Accordingly, we dismiss this revieu application

“with the observation that we have only considered

M\M

the‘question of validity of the/transfer and nothing
pertaining to the seniority of the applicant and arl—
the contesting respondents arose for our consideration

in the above 8.A. Houwever, the épplicant4is'at

liberty to file an application, if he so désire&; 3 |

for getting his seniority fixed by the concerned

authority. » _
| Q&lA,/V

N ok -

—

(N Dharfadan) & (W Krishnan),
Judicial Member | Administrative Member
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