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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL .
ERNAKULAM BENCH

0.A. No. 338/91
XXX TH0X R

DATE OF DECISION _3=4=1992

Shri P.K, Satheesh

Applicant (%)

S/Shri K Ramakumar & V.R. | | .
Ramachandranm Nair— Advocate for the Applicant (’§)

‘ . Versus
Secretary, Deptt of Revenue,

Ministry of Finance & 2 others

Respondent (s)

Shri P Sankaran Kutty Nair,

Advocate for the Respondent (s)

CORAM : ACGSC
i _ .
T.he Hon’blé Mr. ; P.S. Habeeb Mohamed - Administrativa Member
& _
The Hon'ble Mr. A.V. Haridasan - Judicial Maember ,
1. Whether Reporters of local papers may be allowed to see the Judgement?y’t‘/‘)
2. To be referred to the Reporter or not ?
3. Whether their Lordships wish to see the fair copy of the Judgement ? AN
4. To be circulated to all Benches of the Tribunal ?

JUDGEMENT

(Hon'ble Shri A.V. Haridasan, Judicial Member)

In this épplication filed 6n'24.2;1991, the applicant has
préyed for a directiqn to the respondents to appoint him as
Inspector of Central Excise onvthe basis of the selection
made in the year 1989 and to grant him all attendant benefits
in éeniority, pay etc., from 7.11.1989. The applicant’'s
father Shri K.V. Prabhakaran Nair died uh;le he was in service
on 4th June, 1983 uhen~tﬁe'applicant was a minor. On 22nd June,
1984, the appiicant‘s mathgr submitted a petition to the‘3rd
respondent requesting that the.appiicant may be given appointment

on compassiunaté grounds. He was not appointed immediately
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Por want of a vacancy. Uhen the applicant became/ ma jor, he

r;neued his request and on'the‘bésis of that, the 3rd respon-l

dent imtli.mated the applicant by letter dated 31.3.1957 that

éa the vacéﬁcy position haﬂ.nbt improved, his request i{joul be

‘considered along with other similar caéesvuﬁen wacancies

become available in thaJcadreraf LOC in the Directorate. There-

after, an.16.8.89 after passing the B.Com‘examinétien,‘tha

applicant made another representation for appointment as

Insﬁéctar of Central Excise for which post he‘uas qualified.

- Ag there were a number of vaca;cies in the cadra of Inspector
of Central Excise, the 3rd respondent direcfed the applicant
to appsear for a physicai test and iﬁtervi;u on 7.11.89 by
Q%iﬁﬁ?ﬁﬁ?%ﬁg?.11.89 at Aﬁéexur? 8. \As the applicant ma§ ,
successful in the physical test and interview, the 3rd respon-
dent'addreséadtﬁé Central Board of Excise & Customs seeking
parmiséion to appoint the applicant as Inspector of Central
Excise in ané of the vacancies; Thereafter, the'applicant

was offergd ’an offer of appointment 03;15.1;1991 (Annexure C)
as Upper Division Cierk. As the ;pplicént had'no pther
alternative, he joined service as a UDC on 23;1.1991.v The)
apblicadt's griévahce is that as he uas'gualified to be
appainted’aa an Iﬁspectér of Céntral Ex;isg,cﬁi having sqccase—
ful in thp physical endurance tést and 1nterview; the acﬁion
of the respondenfé in appointing him in a louer;post of UDC
while several persons similarly situated have been appointed
as Inspector of Central Excise is discriminatory and violative

of the equality clause guaranteed in Articles 14 & 16 of

the Constitution; A/u//////» , _
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2. The respaadents'in,their reply statement have admitted
that,tha applicant Qas found fit and suitable for appointment
as Inspector of Centrél Excise. But it has been contended that
since the representation of tﬁe applicant'for appointment as
Inapecte; ef Centrél Excise UGS’made'anly on 16.8.89,'i£ L
more than 5 years after the death of his father, 4&is per the
existing instructions, it was necessary to obtain the approval
of the Ministry for making the appoiétmant‘and that when the
quastion was referred td fhe'Central Board- of Excise‘& Customs,
the Board vide their letter dated 31.12.1990 agread to the
appointment qP the applicant as UDC on compassionéie grounds
in‘relaxatiﬁn of para 7 of the Départ@ant of Personnel &
Training 0.M.No.14014/6/86-Estt (D) dated 30.6.87 and that uas
vhy the applicant wuas appointed>as a UDC; They have further
contended that as the applicant had already accepted the job
his claim for a higher post subseﬁuent to the acceptance of

the job is unsustainable.

3. The applicant has fi&ed a rejoindei in which he has
contended that the reference to the Ministry "for approval
was not actually required as per the existing instructions
contained in order F.No.14014/6/86-Estt (D) dated 30.6.193?,
@s his represgntatioé was not a ﬁeu one made after a 1épse'of
five years fram the aate of deatﬁ of his father, but it was
pending in the Department. He has also stated that as he had
accepted the job since there was no other altebnative, the
contention of>the reepundenéa that having acceptad the job,

he cannot seek a better post is not just and reasonable.
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4. ' We have heard‘tha arguments of the learned counsel on
either side and have also seen the plead;ags and dﬁcaments on
record. Annexure D is a copy of G.M.No.14014/6/86—Estt (o)
dated 3@th Jﬁne,ﬁ1987 of the Government of India, Ministry of
Personnel, Public Grievance & Pensions. This 0.M. dontainé the
cons;lidated instructions in regard to appointment ofi compas-
sionate g;ounds to the'sén/daughter/neér-relative‘af deceased

Government servants. Clause 10 of Annexure D reads as follows:-

"When a person has accepted a compassionate appointment
to a particular pest, the set of circumstances which
led to his initial appointment, should be deemed to
have ceased to exist and thereafter the person who has
accepted compassionate appointment in a particular
post should strive in his career like his colleagues
for future advancemant and claims for appointment to
higher post on consideration of compassion should
invariably be rejected." '

Basing on this clause in Aﬁnexure D, the learned counsel for
the respondents argued that thé claim of the applicant in -
this application 7> ought to be rejected. Sub-clause (b) of

clause 9 of Annexure D reads as follows:-

"It is not the intention to restrict employment of
son/daughter/near relative of deceased Group D
employee to a Group O post only. As such, a son/
daughter/near relative of deceased emplaoyse can
be appointed to a Group C post for which he is

. educationally qualified, provided a vacancy in
Group C exists.”

| From the above clause, it is evident that if Vacandy exists

and if the son/daughtef/near relétive of the décéasad Government
se?vant is qualified to be appuiatéd to that post under the
scheme, appoinﬁment should be givéﬁ to that post. In this
éase, there is no case for the respﬁndents that ét the time

when the applicant was considered for appointment on

('/L/’ 0'0000;0-0000¢5,
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compassianata grounds there was no vacancy in the cadre of
Inspector of Central Excise. As a matter of fact, he was
called for a physicél endurance test and interviesw for appoint-
mant to the post of Inspector of Centtal Excise and‘admittedly
he has come out gﬂcceasful in the test? But he could not be

- appointed by the 3rd respondent only because ihe approval of
the Ministry was felt required, @&s the matter was, according

to the ieépnndents, pénding for more than 5 years. Since there

was a vacancy in which the applicant could have besn appointed

as Inspector of Central Excise as he‘uas admittedly qualified
for appointment to that post, it is not knoun as to why tﬁe
Ministry did not approve his appointment as an Inspector of
Central Excise.. The Union fgf@%zpﬂig;reprasented by Secretary,
Department of Revenue, Ministfy of Finance and the Secretary,
Central Board ef Excise & Customs, New Delhi, are parties inm
this apblicatidn. In the reply statement filed by the Assigtant
Collector, Central Excise on behalf of the respondents, apart'
Prom stating that the Board vide their letter dated 31.12.1990
haveaagrEed to the appointment af the applicant as UDC on
compassicnate grounds, it has not Been stated as to why approéél
was n;t granted for appointment of the applicant to the post:

of Inspecter bf’ Central Excise while he uas educationally
qualified and found Pit and suitable in the physical endurance
test and intervisw for the post of Inspector of Central ExﬁiSe.
It is truelthat there is no statutory right for a person to
claim appointment to any post on compassiunate grbunds and

that employment assistance on compassionate grounds is granted

-
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as a concession. But even if it is a concession, in exten&ing
the‘benefifs, persons similarly situated should be treated
alike. The applicant has in this application quoted the instan-
qes of six péréons similaf;y situafed like him'uhﬁ were selected
aftér he was found fit and suitable for appuintmént as Inspector
of Central Excise:hﬂﬂEfegﬁnxappainted as Inspectors dﬁ?ing the
year 1990. The learned counsel for the applicant argued that
while the applicant was educétidnally qualified ané found fit
and suitable in. the test and interview held earlief, the act?on
df the feébandeats in appointing him.anly iﬁ a louwer post while
appointing the other persons subséqaently selected to a higher
post a@ounts to hostile discrimimatian. '.Tha argument GWWeﬁ by
- the learned counsel for the respondents revalveé atound two
groundss- %he,that compassionate appointment being on1§ a con-
cession, the applicant has noi)legal right to claim that he

should have been qppointad as Inspector oP.Céntral Excise just
for the reason thaf some other persons have.been 80 aﬁpainted
and tuo,that having accépted the appointment as UDC, according
to the instructions regafding the appointment on compassibnata
grounds'(Aﬁnexure D), a further request by the applicant for

a better appointment cannot be entertaiped.\ The Pirst gtaund .
raised by the learned counsel “for: the respondents would have
héﬁ:fdﬁcaxﬁiﬁa’tha‘applicant:iaa even initially sbecix considered

- , - N~
for té;uzost of Um:zbnAth;gpdqﬁxxxﬁgiiappoinb@éat.to that

post,. lthere is a casewher® the applicant was called for a
o

physical endurance test and interview for the post of Inspectdr

and
of Central Excise iﬁaxsxhaxuaqégffn found fit and suitabls

e
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to be appuinted to that post, There is neo case that, there maé
‘shurtage of vacancy to accommodate the applicant in thét post.
Apart from the fa§t that a reference had to be made to the
Ministry for approval, no reason is.:seen statéd as to why the
apalicaat vas not apbointed as Inspector of Central Excise, That
tha matter was raferred to the M;nlstry for approval alone

' Justlflable
“Uuﬂld not be a(reasmn for not appointing the applicant in a
post to uhé;h he was found fit‘and qualified and to sppoint
him in a iawer post. Neo reasdnablé explaﬁatian is forthcoming
in the reply statement as to uh? the Board has decided that
a ﬁost oP'Inspectar of Central éxcisa should not be givea to
the applicaat and that he shauld be appoznted only as a UDC.
The case of the applxcant that six persons have been appaznted
to the post of Inspector u% Central Excise durimg the same
~period and under the same circﬁmstances has not been disputed.
So,.even if appointﬁant on cnmpéssianate grounds is a comcessinn, it
bging a conceésioa made by the Government as a stated above, .
in extending the concession there cannot be a discrimination
between persons similarly aituated..'The leafned counsel for
the appiicant invited our attention to the decision of the
Hon'ble Sdpreme Court in Smt. Kamala Gaind v. State of Punjab
and others, 1998 (Supp) SCC Béb,‘the very short judgement

reads as under:-

"1. Special leave granted.

2. Ue have heard counsel for the parties. Appellant's
“husband was working as an Additional District Judge in
Pun jab Judicial Service and was holding charge of a
Designated Court when he was gunned down by the terro-
rists on September 1, 1986. 1It, appears that taking

M -0'00-00608
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'into consideration the circumstances in which public

officers engaged on duty are killed by the terrorists,
government have framed a scheme for providing job to
one of the members aof the family so affected. Appel-
lant's son, a gpdduate (by now a Law Graduate) was
offered Class II State Service on the executive side

. while in similar situations dependants of public ser-

Je

Se

vants killed by terrorists have been given Class I
post. Two instances have been cited, one being the
case of an Executive OfPicer and the other of a
Judicial Dfficer. 1In both the cases Class I jobs
have been provided. Respondents have failed to indi-
cate any justification for such discrimination. Even
if it is compassion, unless there be some basis thare
is no justification for discriminatingly extending
the treatment. We, therefore, direct that within
three months from now a suitable Class I post inm
P.C.S. Executive shall be provided to the appellant's

son in lieu of the offer already made.

The appeal is disposad of accnrdihgly. No costs.”

The learned counsel for the apblicaat submitted that

the same principle applies to the case.in hand also. Their

Lordships of the Supreme Court in the case under citation

were considering the case under the scheme for providing job

to one of the members of the family affected by the attack

of terrorists in Punjab. The scheme fnr compassionate appoint-

ment generally'appliéable to the dependehts of d@ceased

‘employees of the Government of India and the scheme which

was considered by their Lordships in the case under citation

are two different schemes. So, the facts and_circumstances

of the case cited are different from the facts and circumstances

of the case in hand., But there is one principle which is

common, ‘i.e. even in giving some benefits on compassion, if

there is no justifiable basis, discriminatofy %reatment

betweemvidentiCally situated persons cannot be justified.

Therefore, to that extent the dictim applies to the facts

of this case also.’ The second Q@jaaﬁﬁii taken by the lesarned

counsel Pbr the respondents, namely, that having accepted

/\/(/ ',.0°noacoooog
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the appointment to the post of UDC under the scheme,,the appli-

cant is not entitled to seek a better a intment XX TXrbex mrnwxety
-~ etter appointmen R xRkl 2 X,
uch

also does not have/force. Though at the first instance,.the
v _
applicant was considered only for the post of LDC, he was not
offered an appointment immediately as there was no vacancy
available. Thereafter, in the year 1989 after the applicant
‘became a graduéte, he submitted an application for appointment
as Inspector of Central Excise oh compassionate grounds. It
was persuant to this application that the applicant was calléd
for a physical endurance test and interview and was found fit
and suitable. Persons similarly situated uere considered and
have been apbointéd as'Inapactars of Central Excise after the
applicant was considered. The applicant accepted the post of
UDC as he had no other aiternative'ta save his family from
indigencEethatlshould not pe held out as a reason for not
appointing him to the post of Inspector of CantralAExcisa-for
which he has been found Pit and suitable. In almost similar
circumstanced, the Han'ble‘High Court of Punjab and Haryana
has in Tarsem Kumar Sehgal v. State of Punjab & others, 1987(2)

SLJ 131 held as follous:-

"It is not disputed that the petitioner satisfied the
educational and other requirements for the post of
Inspector. He was, therefore, entitled to be appoin-
ted as an Inspector and not as a Clerk on 16th Novembser,
1981 uhen the petitioner was offered the post of
Clerk because on that date he stood in a position
identicall to the position of the persons named
above in regard to his right to be appointed to the
post of Inspector.

For the reasons aforementioned the respondents are -
directed to appoint the petitioner as Inspector
with effect from 20th November, 1981, the date on

+ which he had joined as Clerk. He would be entitled

M/ oo.ao.'000.1n
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to all conseguential reliefs regarding payment of
salary as Inspector and his seniority on that post.
The arrears of his salary shall be paid to him
within six months from today. His seniority will
also be fixed within that period in accordance with
law, The writ petition is allowed accordingly with
cost which is assessed at #s.200/-."

We agree with the view taken in the above quoted ruiing of the
Hon'ble High Court of Punjab and Haryana to the extent that

the very fact thaf the applicant has agcepted‘the post of u.o.
CLark which was offered to him would not disentitle the appli-
cant to claim appointment.to the 'post of Inspector of Central
Excise to which he was eligible to be appointed. Therefore, we

re ject the contentions raised on behalf of the respondents.

6. In the fPacts and circumstances of the caéé, we allow
the application in.part and direct the resPondénts to appoint
the applicant as Inspector of Central Excise within a period of
mhe month from the date of communicgtion of this order., 1If a

post of Inspector is not vacant, a supernumerary post should be.

-

created and maintained until a regular vacancy arises.

7. There is no order as to costs.

( AV HARIDASAN ). . ( PS HABEEB MOHAMED )
JUDICIAL MEMBER ' ADMINIS TRATIVE MEMBER
3-4-1992
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

R.A.No.113/92 in
Yk 338/91 AR%

DATE OF DECISioN _ 04.11.1992

Union of India (Secy., Deptt AESEé:f“)
of Revenue) and others

 Reviev
Advocate for the[Applicant (s)

Shri Senkeran Kutty Nair

- Versus

Shri PK Shﬁheesh

-

Respondent (50

Advocate for the Respondent (s)

CORAM :

" The Hon'ble Mr. PS Habeeb Mohamed - Adniniatrwtivo'ﬂembar

The Hon'ble Mr. BV Haridesan

B WN -

&

Judicial Member

- '

Whether Reporters of local papers may be allowed to see the Judgement ? (\L@

To be referred to the Reporter or not ? (AN}

. Whether their Lordships wish to see the fair copy of the Judgement ? A

To be circulated to "all Benches of the Tribunal ? NN
JUDGEMENT

(Hon'ble Shri AV Haridesan, IM)

The respondente in the Original Applicstion are
seeking 8 revisw of our order on the ground that our
finding and decision aio'mruhg and opposed to lau. The
Revieu Application is time berred. But the Review Applicants
have Piled a Miscellaneous Petition fer condonation of
delay. Though delay can be condoned,wk do not find any
justifieble ground fer review. There is no conflict batwsen
our Pinding and the dictum of the judgement referred to
in the RA. Annexure R1 is not at all relevant, and even
if that was produced, the decision could not have been

differenf. There is no reason why that wvas not breduced

-
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" in time if the review applicants/respondents could rely on

that. However, we are of the view that if the respondents
are sggrieved by the order, the remedy is to file a sLp
and that | revieu applicants will not lie fer the reasons

stated abeve.

2. Hence, the Revieu Applicetien is re jep
C

B a2 Lol

( AV HARIDASHAN ) .

JUDICIAL MEMBER AOMINISTRATIVE PENBER

04.11. 1992

e

.



