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JUDGEMENT

(Hon'ble Shri S.P Mukerji,Vice Chairman)

In this application dated 8.4.90 filed under Section 19
of the Administrative Tribunals Act, the appiicant who has been

working as Personnel Inspector Grade II in the Divisional Railway

Manager's office at Thiruvananthapuram undér the General Manager,

Southern Railway has prayed that the impugned order dated 16.1.90
(Annexure-D) debarring him from promotion to the post of PI Gr.I

for a period of one year and the érder dated 10.3.1990 rejecting

~ his representation for being retained on promotion at Thiruvanantha-

puram ‘should. be set- aside and the rgspondents directed ﬁo retain ‘
himAin Trivandrum Division itself ih tﬁe post of PersoOnnel
Inspector Grade I on promotion, The brief facts of the case

are .as followé.

r
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2. The applicant is gt preseht working as Personnel
v Gr., .

Inspector Grade II (PI/II) in the Trivandrum Division.
His néxt promotion was to ;he post of PI Gr.I, 1In thev
order dated 15.12.89(Annexure-A) he was included in the
merit list for such promotion at S1.No.4 and it was
recorded agéinst his name only that his performanée had
been outstanding, By the or@er dated 21.12.89 he was posted
on promotion as PI Gr;I in Thrichinapallleivisién . His
grie&aan is that two othef persons S/Shri-Sampatﬁ and
Venkateswarald were retained even on promotion in the
Mysore Divigion vwhe re tﬁéy have been working, while

| - (m3l1i990) *
in his case when he was to retire shortly, he was transferred

A
to another Division. Accordingly he represented on 28.12.89
(Annexure~C) indicating his démestic problems ané sought

to be retained in Trivandrum Division on promotion relying
upon the Southern Railway's order of 18th January, 1988

. ét Annexure-E. In accordance with this order thosé who

are due'to retiré within one year from the date of approval
of promotioncmay be allowed to continue on promotion at the
saMe station by traﬁsferring the element in tﬂe'higher gradé{
.He‘éléo mentioned iﬁ his representation that " if this
.'requestlof mine cannot be agreed o, then I am willing to

- forego my present pfomotion for-the sake of continuing

at TVC till my retirement". Peremptorily the respondents
passed the impugned order dated 16;1.1990 at Annexﬁre-n
debarring him from promotion té PI Gr.I for a period <

one yéar from 28.12,89 because'of his unwillingness to
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carry out the promo?ional transfgr. The applicant
represented against this order on 23.1.90 indicating that
in'spite‘of his being assessed as outstanding; he has been
denied the facility which has been made availavle to
others at the fag end of hisg service. He m@B also mentionédA

192

that because of his being assessed as outstandiné, his
position in the panél was raised from 7th to 4th aﬁd that
haé he been retained at the 7th position in the panel

, (wiliim ovu S0y @ b vlrament )
he would have got his promotion in April 1990Kinstead

: &

of Décember 1989, Inthat case his promotion and being
retained at Thiruvananthapuram would have been clearly
protected by the order dated 18th January 1988lat Annexure-
E referred to above. ﬁis representation was rejected
by the impugned order at Annexure-G. The applicant has

urged that he should not be punished for his outstanding

performance and discriminated adversely.

3. Thé'respondents have conceded that because of his
beiﬁg deélared as outstanding he haé been givén the benefit
§f seniority in the panel. He could not be retained in

the Trivandrum Divisién as.the;e was no vacancy of PI Gr.l

_ iﬁ.that Division. His senior'who was at S1.No.2 in the
panel had also been transferred from Trivandrum to
Tiruchchirappalli. They have indicéted that the

policy letter of 18.1.88(Annexure-E) could not be

applied to the applicant as he had more than one year



ode
of service reckoned from the date of the promotibn order
doltd, 5
ﬁg?mvﬁ?.12.1989. They have also stated that since the.
applicant had expressed his unwillingness to carry out
his promotional transfer, he was debarred from promotion
fbr'one year in agcordance with the Railway Board's |
-policy letter dated Qi.i.ss at Ext.R3. In the rejoinéer
the épplicant,has reéeatea that'beiﬂg'the junior-most
among all in the panel, if he had not been adjudged to
be outstanding, he would have been placed at Sl.No.7 |
ahd would have been promoted oniy froﬁ February, 1990
and go£ the penefit of Annexure-E order. His being
outstanding ghoula not be held out as a reason to
deprive him of the benefits of Annexure-E order.
Regarding pqsting of his senio;‘Shri A,N.Sasidharan at
S$1.Noc.2 to Trichinappilly he has stated that Sri Sasidhafan
w;s expecting a promotion as .: Assistant Personnel Officer
aﬁ Trichinappiliy and his posting there as PI Gr.I was

@

ié éntid;pation of such»further promotion. He has also
groduced-some documents to sﬁow that the duties and
responsibilities of Persoﬁnel Inspectors in d i fferent
grades are the same and interchangeable. He has bemoaned
that the same impugned order by which he was debarred,
two ;fficers S/Shri éampath and Venkiteswaralu have been
retained on promotion in their oid station at Mysore.

~ He has rebutted the averment of the respOndenﬁs by stating

that Sﬁri Sampath is still working at Mysore and Shri
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Venkiteswaralu is likely to resign from the Railways.
In the additional affidavit the respondents have stated that
retention of Shri Sampath at Mysore has been rectified
and there is no letter of resignation from Sri Venkiteswaralu
Tre y have, however; conceded that Shri Sampath had been
promoted from Gr.III to Gr.II and retained in Mysore by
excﬁanging a Gr.II post of Madras.with a Gr.l post of
Mysoré to accommodate another officer at Madras who was
retiringAshortly.
4, We have heard the arguments of the learned counsel
for both thé'parties'and gone ﬁhrough the documents carefully
'There.is no doubt'fhat the applidant was adjudged to be an
- outstanding office; and was given a’higher ranking in the
merit list at Aﬁnexure-A thaﬁ what he would have nbrmally
got on the basis of his seniority in Gr.II, It is also
conceded that the system of exchanging Gr.I and Gr.II‘.
posts in order to accommodaté officers on promotion in the
same station where they have been working in the lower pést
is also extant. The applicant is being deniéd the benefit
-of being retained on promotion in his originél posting
as contempléted in the order dated 18th January 1988
at Annexﬁre—E only on the ground that when he was approved
for promotion on 21;12.1989 he‘had more than one
year of service to retire on 31.1.91, The benefit of
Annexure-E would have accrued to him iﬁ he had been
appro&ed for‘promotion in accordance with his seniority
at the 7th éosition instead of 4th in the panel.In that case,

according to the learned counsel ﬁor the applicant, he

 would have been promoted to Gr.I sometime in Feb.,1990
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i.e, witﬁin one year of his retirement on 31.1.1991.
Even otherwise he is missing the benefit of the Annexure-E
order because the order of his promotion at Annexure-B
was issued on 21.12.1989, i.e, just 1 year and 41 days
before'his daté of retiremént. We feel thatvmore in
equity than in law , his case deserves to be considered
sympathetically. It is axibmatic_that in fairness, good'
and'meritorious service sﬁould not entail any hardship
just as ho one should be allowed to enjoy.the fruits of

one's malefaction.

5. We also have considerable reservation about the
impugned order at_Annexqre-D by which the applicent.was
debarred from promotibn to Gr.I merely bedauée in his
fepresentation at,Annexure-C he had statéd thaﬁ if his

- request invoking the provisions of_Annexure-E is not

agreed to, he was willing to forego his promotion. The
willingnéss to forego the pfomotion being conditional, ﬂubmﬁf

cannot strictly be relevant for denying him promotion for

one year in accordance with the Board's letter dated 21.1.65

. at Annexure-R3.

6. In the facts and circumstances we allow the appli-
cation, set aside the impugned orders at Annexure-D and
’ ’ o

Annexure-G in so far as they relate to the applicant and

Now
direct that the applicant who hasgonly less than 3 months
Mo

to retire, should be given promotion as PI Gr.I at
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Thiruvananthapuram with immediate effect by upgrading
| hin Grode T posh +
his post or by exchanging with a Gr.I post in some other sahin
- i , ' : : ‘ &
Division. The promotion, however, will have only '
prospective effect from the date of communication of

this judgment irrespective of the date on which formal

orders are igsued. There will be no order as ® costs.

(A.V HARTDASAN) ‘ (S.P MUKERJI)
JUDICIAL MEMBER ° VICE QHAIRMAN



