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The Hon'ble Mr N Dharmadan, Judicial Member
and
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JUDGEMENT

R RANGARAJAN, A.M.

Applicant joined.‘se'rvice as District Organiser which was
later re-designated as District Savings Officer under National Savings
Organisation, Ministry of Finance, Government of India. ' He was
promoted and appointed as Assistant Reéional Director 1in Kerala
Region on ad hoc and purely temporary basis as per Exhibit Al
dated 12.11.1982 against a vacancy which arose ;iue to ad hoc
promo'tionv of one Shri CV Chacko as Deputy Regional. Director,
National SaVihgs.‘ He took over that post on 22.11.1982.  He conti-
nued in that post till he was regularly promoted by the Departfﬁ
mental Promotion Committee held on 3.3.1989. He was regularly
appointed in tha;: gra.de as per Exhibit All dated ’7.3;1989 and his
seniority was fixed immediately above tl';'ai.:".:)f " one, Shri Aggarwal.
He was déemed to have been promot':ed to th';e pést of Deputy Regional

Director( upgraded post of ARD--ARD. posts were upgraded as DRD

with effect from 27.10.1986 as per Exhibit A4) with effect from
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l9.7.l/988. Though he was promoted on -ad hoc basis from 12.11.1982,

‘he was not regularised till the issue of Exhibit All dated 7.3.1989.

He represented his case (Exhibit A2) dated 16.4.1986 for his early
regularisation. He was given a reply (Exhibit ‘A3 dated 22.8.1986)
wherein it was informed that the poSt is a reserved one (‘reserv‘ed
for a Schéduled Tri_be candidafe) and that he can k;e régularised
against this post only if deservati_on is o_btained for which Ministry
of Finance had been approaéhed‘ and that he will be informed in
due course in this connection. He had élso sent a further repre-
sentations Exhibit A5, A6, A7 and A8 in connection with his regula-
ri'sation'.v "In the meantime, tfle 4th respondent was appointed as

Deputy Regional Director as peri the order dated 24.6.1988. The

. DPC held on 7.2.1984 in which the applicant though considered and

recommended for regular prom_otion, cof":uld not be ’promotéd against
that Qacancy as it was against a carried forward reserved vacancy
for a ‘Sc'heduled Tribé candidate. The recommendation of 1984 DPC
was hence reviewed and the 4th respondént was promoted as ARD

with effect from 7.2.1984 by exchanging the carried forward

‘reserved vacancy with the Scheduled Caste candidate, Shri V

Karthikeyah (4th respondent) being the 3rd year of recruitment.

The 4th respondent was given seniority in the cadre of ARD with

effect from 7.2.1984 as per Exhibit Al3.  This Exhibit Al3 is

reproduced below:-

"On recommendation of the review DPC held on 2.3.89
in lieu of DPC held on 7.2.84 shri V Karthikeyan
presently working as Dy Regl Director, National
Savings Kerala Region is deemed to have been promo-
ted to the post of Assistant Regional Director,
‘w.e.f. 7.2.84 in the pre-revised pay scale of Rs.
550-25-750-EB-30-900. The seniority of Shri V
Karthikeyan, Dy Regl Director Dy RD will be fixed
accordingly. '

Shri V Karthikeyan on his deemed promotion as ARD
in Kerala Region will not be entitled. for arrears
of pay and allowances, however, his pay will be
fixed at a stage which he would have reached had
he been promoted on regular basis through DPC held
on 7.2.84 by giving notional increment." '
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2. The 4th respondent ‘wés also given seniority above the
appliéant 'though he was three yeafs junior to the applicant in the
cadré 'o'f District Savings Officer as seeﬁ from Annexure A9. To
the applicant's representation, he was replied by Exhibit Al5 datéd
24.16.1991 vstating that his representation was rejected as the
vacancy being a reserved vacancy could not have been filled by

an OC candidate and that the applicant continued only on ad hoc

' basis till he was regularly promoted with effect ’fr_dm 14.7.1988.

The relevant paras 2 & 3 of Exhibit Al5 are reproduced below:-—

t

"2. Shri V Karthikeyan was promoted as ARD on
regular basis against a reserved vacancy with
effect from 7.2.84. Shri P Krishnan was promoted
on ad hoc basis with effect from 22.11.82 being
the senior-most District Savings Officer. Thus,
Shri P Krishnan has no claim to the post to which
Shri V Karthikeyan has been promoted. Ad hoc promo-—
tion of Shri P Krishnan does not confer any claim
of seniority in the grade to him. Moreover, Shri
'P Krishnan was promoted as Dy Regional Director
on regular basis with effect from 14.7.88 only,
and as such, Shri P Krishnan will rank much Jjunior
to Shri V Karthikeyan. Shri P Krishnan can not
claim any benefits for his continued holding ofthe
post of Asstt. Regional Director/Dy Regional
Director on purely ad hoc basis. Shri P Krishnan's
apprehension that the position given to Shri V
Karthikeyan is biased has no truth in'it. '

3. His representation therefore, is rejcted after
due consideration by Ag. National Savings.
Commissioner........ .

3. Aggrieved by Exhibits Al13 and Al5, applicant has

‘approached this Tribunal® by filing this O.A. under Section 19 of

the Administrative Tribunals Act, 1985 praying for the following

reliefs:-

(i) “ To call for the records relating to Exhibits Al3 and Al5 and
to set aside the same:

(ii) to vdirect the respondents 2 and 3 to reqularise the officiating
promotion of the applicant to the cadre of Assistant Regional
'Dibrector with effect from 22.11.1982 and to regularise‘ him
in the upgraded cadre of Deputy Regional Director on that

basis with all attendant service benefits;

_‘_B_,/ | .contd .
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(iii) to direct the respondent No.2 to assign rank and seniority
to the applicant over the 4th respondent reckoning his servicé
in the .cadre of Assistant Reéional Director subsequently up-
graded as Deputy Regional Director with ‘effect from 22.11.1982
in the senibrity list of Deputy Regional Directors and in the
All India Eligibility List of Deputy Directors of the National

Savings Organisati_on as on 1.8.1990;

(iv) to direct the respondents 2 and 3 not to promote the 4th
respondent to the cadre of Regional Director overlooking the
_claims - of the applicant 'in  the matter of seniority and

suitability;

(v) to issue such other orders or direction which this Tribunal
deems fit, just and proper in the circumstances of the case;
and

(vi) to award costs to the applicant;. ’

4. . Applicant contends - that the deemed promotion of Shri-

Karthikeyan 1is irregular and fixation of his seniority above him

is also not called for'as he is discharging the duties of Assistant

‘Regional Director from 12.9.1982. He disputes the reservation point

and also contends that the vacancy being a first one cannot be filled
by a reserved candidate on that year.' He also avers that giving
deemed seniority fom an earlier date on the pretext .of filling the

roster pointﬁ}, illegal.

5. The first respondent; on behalf of other K respondents also,
has filed a reply statement denying all averments and allegations

contained in the O0.A. - They state that the recommendation for

appointmeﬁt of Shri Krishnan (applicant) ‘on a regular basis was

a mistake on the part of DPC held on 7_.2.-84. As the carried
forward vacancy of Scheduled Tribe can be exchangéd with a
Scheduled Caste candidate on the 3rd vyear of‘ recruitment to which’
the vacanc-y is carried forwardy f{Promotion of 4th respondent with

effect from 7.2.84 is in order and that by virtue of his promotion

to the cadre of ARD against that vacancy, the 4th respondent ranks

contd.
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senior to the applicant. The mistake has been corrected as directvedb
by the Deputy Commissioner of the office of -Commissioner for Sche-
duled Castes and Scheduled Tribes (Annexure R2). The éommissionér
of National Savings Organisation has also informed of the -above to
the Regional Director, National Savings, Kerala, for suitably advising
the applicant ,in regard to regularisation of the 4th respondent.

This letter (Annexure R1l) 1is self-explanatory and is reproduced

below:-

"Please refer to the representation of Shri P
Krishnan, Dy Regional Director in Kerala Region
dated 8.6.89 on the subject noted above.

2. The representation of Shri P Krishnan, Dy
Regional Director has been considered carefully
~and the same is not accepted.

3. Consequent on promotion of Shri CL Chacko as
Dy Regional Director on ad hoc basis w.e.f. Nov
82, the post of Asstt. Regional Director had fallen
"vacant on ad hoc basis in Kerala Region.. As the
post was on ad hoc basis the senior most available
District Savings Officer in Kerala Region, . Shri
P Krishnan was promoted on ad hoc basis w.e.f.
22.11.1982. Thereafter, when Shri Chacko's appoint-
ment was regularised as Dy Regional Director,
w.e.f. 23.5.83, a Departmental Promotion Committee
was held on 7.2.84 which recommended the name of
Shri P Krishnan for promotion as Asstt. Regional
Director in Kerala Region.  Shri P Krishnan was
recommended. for promotion subject to the condition
‘that dereservation proposals are obtained, because
the vacancy against which he was recommended to
be promoted was a carry over vacancy belonging to
. Scheduled Tribe category. The promotion order on
the basis of the Departmental Promotion Committee's
recommendations was not issued as he was already
working on ad hoc basis® w.e.f. 22.11.1982. Based
on our proposal for dereservation which was
forwarded to. the Scheduled Caste/Scheduled Tribe
Commissioner on 11.12.84, they have pointed out
that since it is a carry forward vacancy to 3rd
year it has to be exchanged with Scheduled Caste
candidate, as per rules.

4, The decision to appoint Shri P Krishnan on a,
regular basis was a mistake on the part of the
Departmental Promotion Committee held on 7.2.84. -
It was also a mistake to continue ad hoc
arrangement of Shri P Krishnan working as Asstt.
Regional Director indefinitely when the dereserva-
tion proposal was sent.

5. When the Departmental Promotion Committee met
on 7.2.84, it was quite clear that a Scheduled
Caste official was available and also was eligible
for promotion. ' '

j/ ' ‘ v contd.
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6. In order to set right the mistake done by the
Departmental Promotion Committee which met ‘on
7.2.84 the matter was referred to the Ministry of

Finance. They have advised us to hold review
Departmental Promotion Committee which *~ was held
on 2.3.89. According to the recommendations of

the Review Departmental Promotion Committee, Shri
Karthikeyan, Scheduled Caste candidate was promoted
as Asstt. Regional Director/Dy Regional Director
w.e.f. 7.2.84 and due seniority in Dy Regional
Director's post has been fixed. Shri P Krishnan
had no claim whatsoever against a reserved vacancy,
nor any vacancy became available, thereafter, in
the cadre of Asstt. Regional Director wherein Shri
Krishnan could be adjusted. Factually speaking
Shri Krishnan has enjoyed the promotion which was
not due to him. '

7. Shri P Krishnan may please be informed
suitably."”
6. Fourth resp,ondent has also filed a reply‘ statement. on the

above lines of the other respondents.

7. | Applicaht has filed a rejoinder inter alia .-.rei:terating his
initial Stand and also :stating ; | that a mistake committed by the-
Departmental ., Promotion dommittée held on 7.2.1984 cannot be
corrected later ‘without giving a notice to ‘the applicant ‘and without
giving an opportunity of being heard. He also states that bringing
him down in rank juniorf-to the 4th respond_ent‘ without following the
mandatory provisions, is illegal and - violative of principles of
natural justicer and also provtisions of Articles .lé and 311(2) of the

Constitution. ..

8. | We have heara the 1eafneo'i counsel on both sides arid also.
pérused the records. At the time of 'heari'ng, both the sides fairly
submitted Vthat the point — against which 4th’ respondent[: was
regu_larise;i with effect .\bfrom 7.2.1984 is a' carried forward vacancy
reserved for a Scheduled Tribe candidate from an earlier Roster
Point and thaf fﬂling the vacancy as on 7.2.84 is the 3rd year
of recruitment. Thus, there is ‘unanimity as ‘far és -this point is
?oncemed. However,the learned -counsel for the applicant disputed
the interpretation of the rule for filling up this vacancy by a

Scheduled Caste candidate. Mainly, two issues arise from the above

14
submission, namely:-
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(1) Whether the carried forward vacancy earmarked .for a Scheduled
Tribe candidate can be fi]:led by appointing a Scheduled Caste
candidate; and |

(2)  Whether the deemed promotion given to tﬁe 4th respondent is
in order or in other words; the bringing down of the seniority
of the applicant vis-a-vis that of the 4th respondent without
giving notice to the applicant as it visits with civil conse-
guences and an -opportunity to be heard, is violative of the
principles of " natural justice and infringement of the rights

. of rthe.applicant?

9. We have considefed the above two issues in detail. Rule
8 in the Office Memorandum No.27/25/68-Est(SCT) dated 25.3.1970
of MHA prévides for exchange of vacancies betwéen Scheduled Castes
and Scheduled Tribes in the last vyear to whi.ch the reserved

vacancies are carried forward. This rule is extracted below:-

"The question - of utilisation of vacancies reserved

for Scheduled Castes in favour of Scheduled Tribes
and .vice versa has also been considered by Govern-,
ment and it has been decided, in modification of
the orders <contained in this Ministry's .M
No.1/7/62-SCT(1l), dated 24th September, 1962, that
while vacancies reserved for Scheduled Castes and
Scheduled Tribes may continue to be treated as
reserved for the respective = community only.
Scheduled Tribes candidates may also be considered
for appointment against a vacancy reserved for
Scheduled. Caste candidates where such a vacancy
could not be filled by a Scheduled Caste candidate
even in the third year to which the vacancy is
carried forward. While advertising or notifying
'a vacancy which has been carried forward to the
third year, ,it should, therefore, be made clear
in the advertisement/requisition that while the
vacancy 1s reserved for Scheduled Castes, Scheduled
Tribes candidates would also be eligible for consi-
deration in the event of non-availability of
suitable Scheduled Castes candidates. This arrange-
ment will likewise apply also in the case of vacan-
cies reserved for Scheduled Tribes."

10. | From the above, it will be clear that the exchange of
carried forward Scheduled C_aste point by a Scheduled Tribe
candidate 1is clearly permissible. | The learned counsel for the
applicanf: .states that the exchange of carried forward Schedu‘le'd
Tribe point by a Scheduled Caste candidate is not envisaged in the
Rule. Whén the last sentence in thé above saia Rule which reads

as "this arrangement will likewise apply also in ‘the case of vacan-

cies reserved for Scheduled Tribes" was specifically brought to

;Q/ : : ‘ contd.



tw

(s <2

the notice of the learned counsel for Vthe épplicant, he vargued that
the same was superfluous and of -no consequénce. 'If this view is
entertained, »the carried forwérd Scheduled Tribe vacancy will lapse
in the 3rd year 'énd ‘must necessarily be filled by an unreserved
candidate. This would mean that the fruits of a valuable right
provided in the reservations rules as per the Constitution will. not
be avaj_lable..to a reserved candidate whether he be a Scheduled
Caste or a Scheduled Tribe candidate. In 'oﬁr view, this interpreta—
tion is not at all envisaged by rule makers. InEerpretation of rﬁles
in tﬁe _case of reservation should aid the reserved candidate and
should not be detrimental to their interests. = The rules for réser—
vation . are fnade to bring up "the down-trodden and interpret such
rules detrimental to the interests of the reserved candidates where
there is a clear p’rpvision té help such.candidates, will be a per-

verse attitude. Hence, *we are not in a position to agree with the

‘view expressed by the learned counsel for the applicant that the

carried fprward .vacancy of Scheduled Trib’e in the last -year cannot
be exchanged with a Scheduled Caste candidate. In this' view of
the matter, we see no illegality in promoting the 4th respondent,
a Scheduled Caste eligible candidate who was available fof promotion
at the time when the DPC met on 7.2.84. We are of the opinion
that consiaering thé 4th respondent against the vacanvcy created by
promotion of Shri. Chacko which happens to be the warried forward
vacancy of the Scheduled ("Tri/be Roster Point and prdmoting him

against that vacancy by exchange is in order.

11. " The second issue brought out by the learned counsel for
the applicant was examined in detail. Applicant relied on the

following decisions:-

a) 1982 (3) SLR 4l1--Union of India v. Jagdish Prasad.

'b) 1979 (1) SLR 122--Chairman, Cochin Port Trust and others. v.

MN Sukumaran Iteyar and cothers.:

L d

¢) 1989 (10) ATC 337--Sunder Lal v. Union of India, etc.

In all the above citations, we find that reversions were involved

‘A/ | | ‘ Conta .
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without due notice to the petitioners or without 'heariné them and
hence, were held illegal and the orders were quashed. The facts
of the present case can easily be differentiated from those cases
cited above. In this OA, the appllcant was not reverted and also

did not incur any monetary loss.

-12. In the present casé, it has been clearly stated by the
respondents that te deciaion of the DPC in recommending the name
of the appiicant is a mistake as a Scheduled Caste candidate was
available for consideration at that time. Whether such mistakes
can be corrected by the executives when iti was noticed and
correcting those mistakes without notice is permissible or not are
the points to be‘ scrutinised. In this connection, we would like to
draw the attention to the observations made in ATR 1991 (1) CAT
483, Anil Kumar V. Superintendent of Post Offices & Others. In

this case it was held as follows:—

"An administrative authority has an inherent power
of correcting its own mistake unless there is some
restrictions imposed by law. If Que to bona fide
omission or mistake the authority has taken a
decision it can certainly be revised at a later
stage when the mistake comes to its notice. Other-
wise the authority is committing the mistake of
perpetuating such mistake even after it was disco-
vered by the authority. (para 9)

If an order passed by the administrative authority
is vitiated by a mistake it will not correctly
reflect the actual order or the decision taken by
such authority; it must be open to correction and
it will not have any sanctity to prevail over or
override the correct one. Say for example a case
where the actual decision taken by the authority
is that ‘a person should be appointed only on a
prov1s1pnal basis subject to -verification of
details, but by mistake, the appointment order has
been issued, describing it as substantive
appointment. Can it be -suggested that the
authority cannot rectify the mistake by issui ng
a further order so as to bring it in accord with
'the real decision of the authority even without
any further notice? A mistaken order invariably'
would not confer any legal right on the party to
whom it ‘is issued because such order will not
correctly reflect the actual decision."

(para 11)

13. From the above, ‘it -will be seen that the administrative

authority has an inherent power of cdrrecting its ‘own mistake and

contd.




RIG

that bonafide ‘orr;ission or mistake can be corrected when it is
_noticed. In this case, as pointed out earlier, the DPC wﬁich met
in 1984 had omitted to consider thée name of the 4th respondent
against the exc|hange of vacancy reserved for Scheduled Tribe and
has. wrongly decided to Vrecommen‘d the name of the applicant wh_o
is a general category . candidate. When it was brought to the notice
of the respondents by Ann-éxure R2 letter the case of 4th resp'ondent

was reviewed in 1989 and was given the deemed promotion from

7.2.1984 as he was found eligible to be promoted in all respects

- against the reserved vacancy in 1984 itself. Applicant has no legal

right to continue against a reserved vacancy even if- he is regula-
riéed as a mistake has crept in which was subsequently corrected.
Further, no harm has been caused to the applicant as he was

neither reverted nor monetarily put at a loss. He was promoted

on ad hoc basis only as per Exhibit Al and no order for regula—

rising him has been issued. This fact was brought to his notice
as early as in 1986 by Exhibit A3. The very fact that no regular:
order has been issued, he cannot claim any right even to continue
much less issue of notice of intention to bring hirﬁ down in rank.
He had enjoyed the fruits of his fortituous promotion monetarily
which compensates his loss, if any. As he was never .reverted
and only his due position. was assigned to the 4th respondent by
virtue of his promotion against a reserved post, applicant has no
legal right to .insist ~on issue' of notice for bringing down his

seniority below that of 4th respondent.

14. In the conspectus of facts and circumstances of the case,

‘Wwe see no irregularity in giving deemed 'prdmotion to the 4th

respon-dent from an earlier date, namely 7.2.1984, 'and placing him
in the gradation list of Assistant/Dep/uty Regional Directors;, above
that of the applicant. Exhibits Al13 and Al5 are in order. In this
view of the matter, the OA is devoid of any merit and isv liable"
to be dismissed. Accordingly, we do so without any order as to

~

costs.

( R RANGARAJAN ) , T

ADMINISTRATIVE MEMBER JUDICIAL MEMBER
. 28.9.1993.
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