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respondents are identical, they are being disposed of

by a common judgment as follows.

2. In the first application(UA 329789) dated 2.6.1989
filed under Sectioni15 of the Administrativ; Tribunals Act,
the applicant who is a member of the State Police Service.
of the State of Kgrala has[gﬁallenged the select list of

the State Police Service officers, prepared for promotion

to the Kerala Cadre of the Indian Police Service on 7.12.88
as aivulged by him at Annexure-Y., He has also prayed

that ﬁhe respondents 1 to 4 be directed to prepare a fresh

select list giving prober place to the applicant considering
his seniority and eligibility for promotion to the I.F.5
against the vacancies arising in 1989{} In the second

application(DA380/89) the applicant who is alsc a member

-~

of the State Police Service of Kerala has also challenged -

the select list of the State Police Service officers for

promotion to the Kerala Cadre of the Indian Police Service
prepared on 7.12.88 and has prayed that the entire proceed-
ings of the Selection Committee for the year 1988 are |
illegai and that the respondent 3(Selection Committee) be
directed to'conduct the process of de novo selection.

In both the applicatioqs the interim order was passed to .
the effect that any appointment made on the basis of the
impugned select list will bewsubject to the outcome of .

these cases. Uue take up the first applicétion( 0OA 329/89)

fPirst.

The applicant rose from the rank of a Sub-Inspecto?
to that of Deputy Superintendent of Police which is the
Peedér category for promation to the‘I.P.S. According

to him he had earned outstanding reports during 1986 and

1987 and had won a number of rewards. Having been promoted

\



b

as Dy.5.P in‘1977 he was eligible te bé considered for
promotion to the 1.2.5. He was not included in the

select list Por promotion to the I.P.S which uwas prepared
in 1987 while his juniors were included:_ He did not
object to the promotion of his juniors nor did he
challenge the 1987 select list, The‘Selaction Committee
met -again dn 7th December, 1988, prepared a select list

of 10 officers, but again excluded him while three of his
juniors were included. Since the applicant is ﬁu retire
on 31.1.1990 he lost his last chance of promotion to the
I.P.5. The applicant has challenged the select list of
1988 at Annexure-V, generally on the ground that it
includes an overuhelmihg number of officers belonging to

a particular cummﬁnity and thus indicative of a bias

on the part.of the Selection Committee, and specifically

on the inclusion of respondents 5 to 14, who according

to him, whsether juniof or senior to him in the State Police
Service, uere eithef less meritorious or ineligible to be
included‘in the seleét list. He accepts that the Selection
Cammitfea chaired by a Nehber of the U.P.5.C comprises

the Chief Secretary and the Home Secretary to the Govt. of
Kerala, the Director General of Police and a senior Inspactcr

General of Police, but still he says that they vere biased

‘and no proper grading has been made by them. According

to him, of twentyfour State Police Service offlcers, who
were considered for incluaion in the select list, eight
belonghtd‘a particular community and out of these eight,
és many as six of that community have been included in the
select list. He has thus implied that the selection has
been'made with a communal bias. By styling himself‘as an

outstanding officer by his ouwn assessment, he has alleged

. B
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that the Selection Committee has erred in proper assessment
of the merits of the sligible candidétes by excluding him
and including respondents 5 to.14. In regard to respondent

5, he has alleged that he had messed up a murder gasg investi=

which %
ggtlg1wh1ch had to be taken over by the CBL and/ ended in
o [

conviction, Therefore, according to him, respondént 5
even though senior to him, should not have beén included
in the sélect list. Againgt respondents 6 and 7 he has
stated that even though they-are senior to him, they
should not haﬁe beeﬁ included in the select list as
their performanceﬂbae not outstanding as his has beeR.
He has challenged tﬁe inclusiqn of the names of respondents
8 and 9 in the select list on the ground that some
vigilance enquiries had been .going on agaihst tﬁem.'
Against‘respondent 10 he has stated that éince he was
not included in the 1987 select list, the Selection
committee of 1988 should not have included him in the
select list of 1988, Against respohdent 11 he has
alleged that since he comes from thé Police Telecommunication
Wing and has novexperience in other branches of the
Police bepartment, he could not be included in the

-I.P.S even though he is senior to him, lAgainst'respond-
ent 12‘he has stated that though he is éenior to the
applicant, since that respondent uas directly recruited

candldate

as 2 Scheduled Caste he cannot be having an outstandlng
a6

record like the qpplicant!S.In respect of respondent 13

0.500
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he has alleged that since he did not work as a Dy.S.P
Fpr eight years continuously as required under Regulation S
of the Indian police Service (Appointment by Promotion)
Regulations, he was not eligible to be considered for
' V for

promotion to the I.P.S much less/inclusion in the select

‘ &
list., He also, according to him, cannot be as outstanding
as the applicant, Against respondent 14, the applicant
states that since he was found unfit in 1987, he should
have '

not/benincluded in 1988 select list.
Y

4, 'As against the ave}ments made by the applicant,
respondent 4, i.e, the Union public Service Commission
has stated that the applicént's name could not be
included in the select list because on the basis of
overall relative asséssment of his service récord, he
was assi gned lower grading than those inclgded in the
select list, The Commission contended. thét the Selection
Committee being constituted_by high ranking résponsible
officers presided over by the Chairman or a Member of
the Union Public Service Commission, there is no reason
to hoid_that they would not act iq[;air and impartial

S
manner. The Selection Committee which met on 7th December, .
1988 considered the cases of 25 State Police Service officers
including the gpplicant and in accordance with Regulation
5(4) and 5(5) of the Promotion Regulations, classified them
as 'Outstanding?, 'Vefy Good!, 'Good! or 'Unfit! én an

in
overall. assessment of their service records, uith{each

Q‘.Gl.
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category in accordance with the Regulations they had to be
graded on the basis of fheir seniority. In that process
junior officers with higher grading may gqo higher in rank
in the select list, The Commission have clarified that
since the officers with higher grading wvere available,

the name of the applicant could not be included due to the
statutory limit on the size of the select list, Referring
to the observations of the Supreme Court in R.S Dass v.
Union of India, AIR 1987 SC 593, they have stated that

in the preparation of the select list merit gets precedence

over seniority and the junior being placed above his senior

vin the select list does not amount to supersession. The

Commission has'urged that the applicant cannot substitute

his own judgment for that of tée Selection Committee regarding
his merit and suitability for promotion to the I.P.S. It

has been .%ififmed that the members of the Selection Committee
minutely peruéed the service.récords of eligible officers
while grading theﬁ. Respondents 5,6 and 7vuere given

higher grading. Respondents 8 and 9 were intluded in the
select list subject to clearance of enquiries pending

against them. Respondent 10 could not be included in the
1987 select list not because he was unsuitable; but because

of the statutory limit on the size of the select list;

It has been clarified that the Selection Committee’of

1988 1is not bound by the recommendations of the Selection

Committee of 1987. Quoting from the judgment of the Supreme

.070‘
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Court in the cass of.R.S Dass v, Union of India, the
vcommiSSion has pointed out that in accordance with the
amended Regulations, the Selection Committee need not
record the reasons for the supersession of the officers,
nor is it required to give a noﬁice to the supsréeded
officers before superseding them or excluding them,
As regérds respondent 11, the Commission stated that
he could not be included in the select list of 1987 not
becauée he wag ineligible, but because his position in
the seniority list was very ;ou.as compared to the
limited size of the select list. Regaiding respondent 12,
a Scheduled Caste officer, the Commission .zfifirmed that
he was correctly_includéd on the basis of his grading
étrictiy‘in accordance with the Promotion Regulations,
0n respondenf 13 they have},iifigm@d that the State
Govt, of Keralé had certified that he was continuously
officiating as Dy.Superintendent ef Pclice or,against
equivalent post since 9,11.76 and having been confirmed
in the State Police Service on 25.1.81, he was correctly
considered and_includéd in_the select list. As regards
the last respondent 14 the Commission has stated that
sven though he was not included in the 1987 select list
the+*Selection Committee which met on 7.12.88 assigned a
de novo grading taking ipto account one additional C.R
and included him in the select list in accordance with

the Promotion Regulations., The Commission has concluded

OIB..
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by stating that the applicant has made baseless allegations
against almost all the select list officers of 1988
and his averments haw no rationale. Respondent 5 in

his counter affidavit has indicated that he did not conduct

ation
the murder case iﬁuééﬁﬁ?referred to by the applicant,

o
Respondent 7 has by referring to his performance indicated
that he has anvoutstanding report, Reépondent 8 has
yindicated his selection by mentioning that he was the
only Kerala Police Servibe of ficer included in the select
list Qho.got the Presideﬁt's_Policg Medal.in 1988 and
that he had very good reports durihg 1978-82‘and outstanding
reports between 1983-87, He.has averred that no noticse
about the vigilance enquiry had been given to him and
that the State ‘Government had issued the integrity certi=-
ficate and that no disciplinary procesdings are going on
against him, Respohdent 9 has indicated in his counter
affidavit that the vigilancé enquiry referred to by the
applicant which has been initiated on an anomymous
complaint has since been closed. He has referred to
Annexure~III(a) produced by the applicant., Giving the
. assessment done by the Selection Committee in 1937 in which
he had beenbassgssea as 'Very Good! while the applicant
héd been assessed as only 'Good', he has argued that the
vigilance enquiry does not disqualify him from being
included in tﬁe select list, 1In regard to respordent 10
the U.P.S.C have stated that he was not included in 1987
because of lack of vacancies., A similar statement has

been made in regard to respondent 11 who was not included
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in the 1987 select list because of lack of adequats
number of vacanéies. In respect of responden£ 12 ﬁhe
U.PeS.C have stated that he was included in the selec£
list as a Sdﬁeduled Caste candidate on the basis of the
grading given to him by the Selection Commiitee, in
respect of respondent 13 who did not file any counter
affidavit the U,P.S.C have referred to the State Gova:nment's
cpmmunicafion by which it was stated that he was confirmed
asvDy.S.P on 25.1.81 and has been officiating as Dy.S.P
6renuivalént post from 9.11.76. Raspondent 14 has
stated that he is senior to £he applicant, that he was
adjudged.” to be the best cadet as Sub Inspector and
won Fifst plgce in scientific Aids competition in21975.
He has argued'that he was not included in the 1987 select
list perhaps because of lack\of communication of the fact

that his supersession in 1985 had been revieuwed and he

was selected with original seniority,

»?//ZL To start with, in order to assutevourselves
about the actual state of performanca of the applicant
as recorded in his C.R, we went through the Confidential.
Roll of the applicant, UWe found that in 1987 he was

be
adjudged to/an outstanding officer. For part of 1986

&~ ,
his performance was indicated to be 'Good' and 'Satisfactory!
and for a part as 'Qutstanding'. 1In 1985 he earned tGood?

and t'Yery Good! entries ., In 1984 also he was given 'Good!

and 'VYery Good! entries, There is an order dated 10.9.85

0010,
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whiph shows that he was placed under suspension in 1983
and was reinstated in.1984, ghargesheeted in May 1984
and an Enquiry Officer was appointed by that order.
In 1983 he earned only a 'Satisfactory! report, He sarned
tyery Good; in 1982, In 1981_tha report about him was
between 'Good! and !'Satisfactory?!., From these reports
it cannot be concluded that the assessment of the Selection

Committee as 'Good!' was either biased or unreasonable,

v Be The allegation of the applicant that merely
because there was a good number of officers belonging to a
particular community included in the select list of 1988,
the selection was biased in favour of that community deserves
 tg;iw'be rejected summarily, The Selection Committee
was presided over by a Member of the Union PBublic Service

, : on it '
Commission and had/the Chief Secretary and Home Secretary
of the State Government, besides the Dirsctor General of
Police and a nominee of the Govem ment of India not
below the rank of a Joint éecretary, It cannot evsen be
imagined that all these high ranking officials would be
inclined to favour candidates. belonging to a particular
. sihgular mission
community with.the/to elbow out the applicant from the
_ e .
select list, The applicant himself has conceded that he
. ’ t
did not figure even in the select list of 1987 when his
juniors were included, It is not his case that even in

the 1987 select list that community had been favoured to

the exclusion of the applicant., His exclusion from the

eellece
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two successive select lists is a reflection on his own

merit than on the impartiality of the Selection Committes,

the membership of which could have been different be tueen

1987 and 1988, The learnesd counsel for the aéplicant made a
feeble attempt to question the objectivity of the Selection
Committee by referring to certain observations made by Hon'ble
Justice Sabyasachi MUkharji.in his concurring judgment-in -~
R.S Dass v. Union of indiaband others, 1986(Supp)scc 617,
in which he was pleased to stéte that ™ it cannot be éaid
nouadays if one is awars of thé facts and currents of life
that simp}y because categorisation and judgment of the
service record of officers are in the hands of senior -
of ficers it is a sufficient safeguard, There has been

cons iderable erosion in the intrinsic senée.of fairness

and justiqe in the senior officers by all concerneds From

the instances of conduct ofvmany, some of senior officers

and men in high position, it cannof be said that such erosion
is not only unjustified," The aforesaid observationsz&ere
made by His Lordship in support of his suggestion that some
objective basis for the categorisation of officers as
'Qutstanding?!, 'Very Good', !'Good' or 'Unfit' should be

laid down., This was in the context of the Promotion
Regulations for the I.A.S which é:e at pari materia

with the Promotion Regulations for the I.,P.S. His

Lordship, however, hastened to add that "justice has been

done in accordance with thevruleako the officers concerned®,

..12.0.
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In the main judgment rendered by His Lordship Mr Justice
A~ of the IPS(Qﬁpointmeﬁtdpy.Qnmmotion)Regulatioés
K.N.Singh the unamended version of Regulation 5(5)/uwas
| £

considered, That version was as follouws:=-

n(5) If in the process of selection, revieu or
revision it is proposed to supersede any member
of the State Civil/police Service the Committee
shall record its reasons for the proposed
supersession,” '

and replaced

The above was amended[@n June, 1977 in follouwing terms:-

m 5(4) The Selection Committee shall classify
eligible officers as "Qutstanding®, MWery Good™",
good" or "Unfit® as the case may be on an overall
relative assessment of their service records.

5(5) The list shall be prepared by including

the required number of names, Firstnfrom amongst

- the officers finally classified as OQutstandirg",
then from amongst those similarly classified as
Mjery Good" and thereafter from amongst those
similarly classified as "Good" and the order of

- the names inter se within each ‘category shall be
in the order of their seniority in the State Civil
Police Service'!, :

Dispelling the doubt raised by the learned counsel that
in absence of reasons the Selection Committee may‘act in an
arbitrary manner in violation of Articles 14 and 16 of the

- constitution, the Supréme Court_held'as follows:=

n e find no merit in the submission. Article 16
ensures equality in matters relating to appointment
and promotion to an of fice or post under the State,
It enjoins State not to practise discrimination

in matters relating to appointment and promotion,

A member of the State Civil Service eligible for
selection for promotion to the IAS has right to

be considered alongwith others for selection for
promotion, If eligible of ficers are considersd.
on merit, in an objective manner no government
servant has any legal rtight to insist for promot-
ion nor any such right is protected by Article 14
and 16 of the Constitution, Article 16 does not
insist that reasons should be recorded for the
non-selection of a member of a State Service,"

Itias also further held that no notice to the superseded

. P '
of ficer need be given and the'princfle of 'audi alteram partem
s

is not applicable in supersessions oOr assessment invcolved 1n
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the preparation of the select list,

¢

7. Dealing with the apprehension of bias in the \

preparation of the select list under the amended Regulations

where no reasons need be recorded, the Court observed as:=

NIt is true that uwhere merit is the sole basis

of promotion, the power of selection becomes

wide and liable to be abused with less difficulty.

But that does not justify presumption regarding

arbitrary exercise of pouwer, The machinery

designed for preparation of Select List unger

the requlations for promotion to All India Servige,

ensurses obiective and imparfizl seplection. The

Selection_Committee is constituted by hioh ranking
- ible officers presided over by Chairman

or a Member of the Union Public Service Commigs—
son. There is no reason to hold that they would
mot ant in fair and impartial manner in _making
selection.. Ihe recommendations of the Selection
i a scrutinised by th tate Government
and if it finds any discrimination in the
ion it ha ouwer to_refer the matter to
the Commission with its recommendations, The
Commission is_under a legal obligation to _consider
i s by the State Government
along with the records of of ficers, before approv-
ing the Select List. The selection Committes
and the Commissiop both jnclude persons havinag
requisite knowledae, experisnce and expertise to
- assess_the service records and ability to_adjudae
the =uitahbility of officers, _In this vieu
we_find no_good reasons to hold that in the
~hesnce aof reasons the selection would be made
arbitrarily,  lhere power is vested ip high
authority there is a presumption that the same
e ised in a reascnableg map d
if the selection is ma de on_extraneous consider-
io in arbitra mann the courts have -

ample power to strike down the _same and that is

an adequate safeguard against the arbitrapy
exsrcise of pouwer." (Emphasis added)

The Supreme Court relying upon their earlier décision in
parvez'gadir_v;vﬂnion 6? India, (1975) 2 SCR 432 found

no fault in the assessment of the merits of the candidates
on the basis of the Character Roll entries with all their
draubacks, The Supreme Court again in Union Public

Service Commission v, Hiranyalal Dev and others,

(1988)7 ATC 72 falied‘on the aforesaid case of R.S Dass

while considering as in this case the select list prepared
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under the I.P.S Promotion Regulations, 1t upheld the
select list and repelled the argument that non-recording
of reasons vitiates it., The follouing observations from

that judgment would be relevant:-

® The Selection Committee was making a selection
" and when someone was selected in preference
to the other, it could not be said that it
amounted to supersession of a junior by a senior,
The concept of supersession is relevant in the
context of promotion and not in the context of
selection, Besides, the Tribunal has also
committed an error in taking the view that the
‘law enjoined the Selesction Committee to record
the reasons and failure to do so would vitiate
the selection., It appears that the Tribunal
"did not properly realise the effect of the
relevant provision having been amended at the
time when the Selection Committee made its
selections and that so far as the amended
provision is concerned, the question is
concluded by the decision of this Court in
R.S Dass v. Union of India (1986 Supp SCC 617)
wherein this Court, while dealing with the
provisions of Indian Administrative Service
(Appointment by Promotion)Regulations, 1955
~which are in pari materia with Indian Police
service(Appointment by Promotion) Regulations,
1955 applicable in the instant case, has taken
the view that it is not necessary to record
the reasons for not selecting a person who
is in the arena',

In the same judgment the Supreme Court held that "how to
categorize in the light of relevant records and what
norms to apply in making the assessment are exclusively

the Functions of the Selection Committee®.

L]

8, 0n the question of judiecial intervention on
' questionable
ground of arbitrariness anQZpropriety of assessment or of
g :

bias , another Bench of this Tribunal in Sahib Bhambani
v. Union of India,T(1988)ATLT (CAT)285, held that it is
for the Selection Committee to adopt a particular mode

or criteria of judging the candidates and this Tribunal

ee154.
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cannot question the propriety of the same unless the

rules prescribes a particUlar mode which has not been
followed by the Selection Committee, It alsorhéld that

in absence of the allegation and proof of malafide on the
part of aby member of the Selection Board it would not be
proper for this Tribunal in judicial review to interfere

in the assessment of thelintervieuing boedy. 1In Ramgopal v.
Union of India, 1972 SLR 258, the Delhi High Court held that
the High Court eoes not sit as a Court of éppeal on the
deliberation and recommendation of the Departmental Promotion
Committee. In the absence of any malafide or violation of
the rules, the decision of the Departmental Promotion Commi-
ttee in recommending the appointment in the order in which
they have been made is not open to scrutiny by the High Court
In State Bank of India and others v. Mohd. Mynuddin (Civil -
Appeal No,1387 of 1987, page 401 of Supreme Court Services
Lauw Judgmeﬁts 1950-~1988 Vol,.I) it vas held by the Supreme
Court that whenever promotion- to higher poéts is to be

made on the basis of merit, no officer can claim promotion

as a matter of right on the basis oflseniority alones  The
assessment should ordinarily be left to be done by the

expert individual or committee and that "the court is not

by its Vary nature competent to appreciate the abilities,———
qualities or attributes necessary for the task)ofﬁice or duty
of every kind of post in the modern world and it would be
hazardous for it to undertake the responsibility of assessingw
whether a person is fit for being promoted to a higher post
which is to be filled up by selection®, Still in another
case, Karam pal etc., v. Union of India and others(Urit -
petition Nos. 9323 to 9333 of 1982, page 338 of Supreme

Court Services Law Judgements 1950-1988 Vol.2), the

Supreme Court held that "In fact, unless'the Rules and
Regulations are successfully assailed, the select lists

are not at all disputable®, 1In the circumstance of the

case and in view of the above rulings, therefore, we do

not find it either necessary or expedient to guestion the
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assessment made by the Selection Committee, nor to make
a de novo comparative assessment of respondents 5 to 14
Qith the applicant., The other contentions raised by the
applicant in respect of certain respondents are discussed

below,

{9, Respondents 7and 12 who have been included in

W

_ the select list are members of Scheduled Castes. The
applicant seems to argué that since they were recruited
against reserve vacancie;,.théy cannot have better record
than the applicantt!s, The U.P.S5.C have stated that they
have been adjudged and included in the select list.on‘

' the basis of the grading given to them by the Selection
Commitﬁee. We have no reason to guestion this aQerment.
The applidéhﬁ has stated that respondents 8 and 9 uwere

not eligible to be considered for inclusion in the

select list as there were vigilance enguiries going on
against them. Respondent 8 stated that he was never given
any notice about the enquiry and respondent 9 has stated
that the enquiry started on an anonymous complaint has
been closed, Be that as it may, a preliminary enguiry

on a complaint does not disqualify a person to be
considered for promotion, Even uhere preliminary enquiry
has been completed and on a prima facie case it has been
decided to initiate disciplinary proceedings, until the
chargesheet is served on.the‘officer he is to be treated at
par with others in the matter of his entitlement to be
considered for promotion, A Full Bench of this Tribunal in
K.Ch,Venkata Reddy and others v, Union of India and others,
ATR 1987(1) 547 held that notwithstanding the pendency

of the departmental or criminal proceedings against a
government servant, he is to be.considered for promotion
along with other eligible persons is by now well=-
established. Even the instructions issued by the
‘Government of India recognises the right of an employee

to be considered.?of promotion as per rules along with
others, if he is duly qualified for the higher post,

ee17/-
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It was held that to ensure uniformity and certainty , the
date of initiation of disciplinafy proceedings for applying
tﬁe special procedure o% putting‘the assessment in the
sealed cerr, is the date uwhen the charge-memo is served
on tﬁe official, 1In cases of respondents 8 and 8, not to
speak of chafge—sheet,'even the diéciplinary proceedings
vere not contemplated _uhen the Selection Committee met
in December, 1988, The'Union public Service Commission
have stated that theif promotion would be subjept_to
éheir clearance in the enquiries, As such, we sée no
: . conditionally
illegality in their being!included in the select list,
Respondents 10 and" 11 were not ihclﬁded iﬁ the 1987
select‘list because of absénce of Vacancies’and not
because of their being unfit. 1In respect of respondent
the applicant . ,
13/has challenged his eligibility on the ground that
e, ] |
having been appointed as Dy.S.P on 29.6,81 he did not
have confinuaus se;vice of eight years on the 1st of
January, 1988 énd therefore he was not eligible for
being incluced iﬁ thg select list. The eligibilify
criterion for being considered for pfomotion to the
I.P.S is givenAin third proviso to Regulafion 5 of the

1.P.S (Appointment by Promotion) Regulations, uwhich

reads as followst=

nprovided also that the Committee shall not
consider the case of a member of the State Police
service unless on the first day of January of

the year in which it meets he 1s substantive

in the State Police Service and has completed
not less than eight years of continuous service
(uhether officiating or substantive) in the

post of Deputy Superintendent of Police or

in any other post or posts declared equivalent
thereto by the State Government,"
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The Union Public Service Commission in their counter

affidavit have indicated as followsse

"10, UWith reference to the averments in para
4(15) it is submitted that Respondent No.1,

the State Government of Kerala, furnished the
information regarding the eligibility of officers
and the list stated that the date of continuous
officiation as Deputy Supdt. of Police Officer

or equivalent post of Respondent No.,13 Shri.

P.G Varghese as 9,11.1976 and date of confir-
mation in State Police Service as 25.1.,1981

which qualified him for consideration, 1t

is submitted that the name of Respondent No.13
shri P.G.Varghese was considered and included

in Select List prepared on 7,12.88 in accordance
with the provisions of the Promotion Regulations®,

It will thus be clear that rgsppndent 13 héd put in

more than eight years of service as Dy.S.P or equivalent
post on 1,1.88 and stood confirmed as Dy.S,P‘on that date.
He is éhgs squarely eligible for being included_in the
select list, The applicant in his réjoinder to the
afbresaid averment made by the U.P.S.C mixed up thé date

of coﬁfirmation with fhe date of commencement of officiation
as Dy.S.P.or equivalent post; According to him even if

the State Government had assigned 9,11.1976 as the date

~ron 7.12.88
of confirmation e had less than eight years of continuous
& "This also

sefvice with effect from 29.6.81i@ann0t be accepted,

If the respondent 13 was really confirmed as Dy.S.P with
effect from 9,11.76, as the applicant would have us to
beiieve, it fortifies the pcsition of respondent 13

still further., A person with confirmed sefvice as Dy.S.P
from 1976 cannot by any stretch of imagination be dismissed
as having less than 8 years éf service as Dy.S.P as on
1.1.88, The last contentioe of the application worth
considering is that respondent: 11 having been recruited

in theiTelecammunication Wing of the State Police is not
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eligible as a member of the State Police Service.
The learned counsesl Fbr respondent 11 referred to Rule 1
of the Kerala Police Service Rules in which the Telecom
Wing of the Police is included in the Kerala Police Cadre.
The learned counsel for the applicant did not seem to

préss the point Further.j

k4

1Q., The Pacts of the second application(BA 349/89)
are as follows, The second applicant joined the Kerala
.Police Seryice as a Sub-Inspector in 1963 and was promoted
as Dy.5.P in 1977 and started officiating as a Superintendent
of’-Police in 1988, According to him he has got a brilliant
record of service with 28 reuéfds, 2 advance increments
and 2 outstanding entriess during 1986 and 1987. No

adverse entry had been communicated to him. Unlike the
first applicant who was not included in fhe 1887 selesct
list, the second applicant was included at_Sl.No.14

at the bottom of the select list prepared for the I.P.S

Por 1987. He could not be appointed to the I.P.S

on the basis of that select list because ths lést
candidate who was pro%oted to the I.P.5 from that

select list uas.%f'the 9th position and there uere

no more vacancies. Again in that select list, though

- the sécand applicant was at Sl.No.14, respondent 4 Shri
N.I,David, respondents 5, 6 and 7 of the second
application had also been included in the 1987 select

list, but they also could not be appointed for lack

of vacancies, It also transpires that respondents 8 and
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S who were junior to the second applicant were also
considered for promotion to the I.P.S5 in 1987 and
like the applicant was assessed as 'Very Good' , but

19%F
- they were not included in the select list because of

A

S
the statutory limitation on the size of the select

list. In the 1988 select list ;espquents 4 t& 7 Qho
'. were éenior to the seéond applicant and had also been
included in the selecﬁ list DF 1987‘uere also included.
The épplicant has no grievance so far as these repondents -
are concerned. His grievance is particularly against
respondents 8 and 9 uho were included in 1988 select

& o exdrnnion, v

list even though they were not included in 1987 select

A
s

list, even though they were junior to him and even
though!they got the same assessment as 'Very Good' as

the applicant in 1987(Annexure-1I). The main contention
of the secaad applicant is that after this assessment

in 1987, the applicant got an outstanding entry and
there isvnb reason why respohdents 8 and 9 should have
been included in the 1988 select list and he was not
included. This, according to the épplicant, is irregular
and arbitrary., His grievance against respondent 10(Shri
‘Paul Lessly) who is respondent 11 in the Pirst application
is the same as has been raised by the first applicant

to the effect that he was naot included.in the 1987

select list and being recruited for the Telecommunication

022.‘
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Wing of the State Police, was not a regular member of the
State Police Service and hen§e~not‘eligiﬁle for consider-
ation. He has also indicatea thét respondent 11's

record of service could not be as brilliant as his.,

He has also challenged the inclusion of reépondent 12

(shri P.G Uarghesq},respondent 13 in the first applicatiaﬁ)
on the same gfound gs taken by the First aﬁplicant that

he had not cuﬁpleted 8 years of service as on 1.1.19884

(’ Shwi T. 0. Jacch)
He has challenged in inclusion of respondent 13ﬁin the

. ™
select list of 1988 on the ground that he was assessed
as 'Unfit® (Annexure-II) by the Selection Committee in
1987? Respondents 2,4, 6, ? and 8 who have filed the
Icounter affidavit have taken more‘of less the same plea
as was taken in the Pirst application. Respondéntz’B aéé
2’in particular hatpe stated that since the Selection
a & ‘

Committee thsists of highly placed officers, their
assessment cannot be challenged as sQFPering from
prejudice, that they were assessed as 'Very Good' in

1987 but were not included in thé select list of that

year because of lack of vacancies.

1. Ue have heard the arguments of the learned
counsel for tﬁe applicant in great detail. The main
plank of his argument has been that fhe second applicant
having been included in the select list of 1987 the
Selection Committee which met in 1988 could not dislodge

him Prom the select list especially when he had obtained
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an outstanding report. The lezarned counsel argﬁed that
in accordance with Sub-Regulation 6 of Regulation S

of Indian Police Service (Appointment by Promation)
Regulations, 1955(hereinafter referred to as 'Promotion
Regulations'), "the list so prepared shall be reviewed

and revised every yesar". The learned counsel, therefore,

{

érgued that the Selection Committee of 1988 had only a
peripheral role to play in the sense that on the basis

of the outstanding report, they sﬁould have continued

to maintain the name of the second applicant in the

select list of 1988, The process of review and revision
referred to in the aforesaid Sub-Regulation does not admit
of ds navo aéessment by the Selection Committee every
year., Ths following conténtion made in groﬁnd A in the
second application would faithfully reflect the burden

of the argqument propounded by the laarﬁed counsel for

the second applicant:=

", Sub regulation 6 of Regulation 5 provides
for that the list prepared in accordance with the
provisions containad in Regulation 5 shall be
reviewed and revised every year., Thus, a list
once prepared in accordance with the provisions
contained in Regulation 5 does not cease to be
operative or in efficacious when the select
committee meets after an interval not exceeding
one ysar, 0On the contrary a list once prepared
by the select committee forms the basis an

which a process of revisw or revision is actually
dons by the select committee in the subsequent
year, Such a review and revision would naturally
entail the inclusion of officers who did not

find a place in the previous list., The number

of officers so included is also governed by the
provisions contained in sub-regulation 1 of
ragulation 5, But, the exclusion of a person

who has already been included in the list for

a particular year in the process of reviewing

e 0024;
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or revising the current list as contemplated
by sub-rsqgulation 6 could be justified only

in circumstances uhere the carser of the
particular officer and the consequent grading
in the intervening period has besnh bad, or of
such a nature so as to supersede so to say
ornullify the grading which has bsen accorded
to him, on an overall assessment of his record,
such grading good enough to justify his inclusion
in the list in force immediately before the date
af the meeting of the committes. In the instant
case, the applicant wag included in the select
list for the year 13587, His service records

for the period from the time of preparation

of the select list for the ysar 1887 to the

date of the meating of the committee for thse
year 1988(roughly one year from the end of 1987

to the end of 1988) was ‘ocutstanding'. Applicant's

confidential record would reveal the outstanding
nature of his career during the said period.

In such circumstances the exclusion of the
applicant from the select list for the year 1988,
cannot be justified under any circumstances.
The applicant submits that the conclusion in
the circumstances which irresistably flous,

is to the effect that selection made for ths
year 1988 by the committee constituted under
the Regulation has not been in conformity with
the provisions contained in the Regulations.
The process.of selection has been vitiated.
Extraneous considerations have come into play
in the pracess of selection. Relevant consid -
erations have not been taken into account while
the select list has been prepared. The entire
proceedings of the committee for the year 1988
has been vitiated on the said account,"®

Gn the samelbasis, according to the learned counsel
respondent 13 who was found ‘UnPit® in 1987 could nat

be included in the select list of 13588. On the same
basis if respondents 8 and 9 junior to him were included,
the second applicant could not be dislodged Prom tha
select list by virtue of his inclusion in the seiect

list of 1987. Fortunately this very guestion fell for

" consideration by the Supreme Court in Unibn of India wv.
Mohan Lal Capoor ana ors, 1973(2) S.L.R 824 in connection
with the iﬁterpretation of an identical provision in the

Indian Administrative Service(Appointment by Promction)
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Regulations, Paras 40 to 42 of that judgment puts the

pasition beyond the pale of any doubt:-

"40., Now, Regulation 5(4) makes it clear that,
as far as possible, there should be a revision
or review of the select list every year.

The purpose of an annual revision or revieuw is
to make an assessment of the merit and
suitability of all the then eligible candidates
from among them. In other words, the purpose
of the annual revisw or revision of the

select list is to prepare a list and to include
therein the required number of the most suit-
able persons from among all the then eligible
candidates,

“ Proviso to Regulation 4(2) makes it
abundantly clear that there must be a fresh
select list svery year by making a revieu or
revision of the previously existing select list,
By Regulation 4(2), a person uho has attained
the age of 52 years shall not be considersd
as an eligible candidate not withstanding
the fact that he is a substantive member of

© the service. Then the proviso to Regulation
4(2) says that if his name has been entered
in the select list for the previous year, hs
might be considered for inclusion in the fresh
select list fPor the next year, esvaen if he
has passed the age of 52 years. When Regu-
lation 5(4) says that the.list prepared in
accordance with Regulation 5(1) shall be
reviewved or revised every year, it really
means that there must be an assessment of
the merit and suitability of all the eligible
members every year, The paramount duty cast
upon the Committee to draw up a list under
Regulation 5(1) of such members of the Statse
Civil/Police Service as satisfy the condition
under Regulation 4 and as are held by the
Committee to be suitable for promotion to
the service would be discharged only if the
Committee makes the selection from all the
eligible candidates every yesar.

“41, 1 see no reason to give the go bys
to the word 'all' in Regulation 4%1) as the
High Court has done. I perceive no reason,
when Regulation 4(1) uses the word ‘*all®,
why I should not give effect to it. I am
unable to see the anomaly which would result
if the word is retained. If merit and
suitability should determine the choice and
that seniority should become relevant only
when merit and suitability are roughly equal,
it is only proper that the field of choice
should include all the eligible members of -
the State Civil/Police Service., It is rather
curious that the High Court should have
thought that the use of the word *all' in
Regulation 4(1) to be "loose or inaccurate"
because inapt expression , like "the fresh
select list"™, "the list so prepared" have
been used in the proviso toc Regulatiocn 4(2)
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®and in Regulation 5(4) respectively. Assuming
Por the moment that these expressions are inapt
in the context, I do not think that sufficient
reason for disgrading the sffect of the word
*all' in Regulation 4(1). 0On the other hand,
I think it would have been anomalous if the
field of choice had not embraced the uwhole
category of the eligible members of the State
Civil/Police Service, as the basis of the
selection for inclusion in the list is
primarily merit and suitability. Nor does
the fact that the number of members to be
gselected for inclusion in the list is limited
by the number of vacancies expected to arise

~in the succeeding year a sufficient ground,
as the High Court has thought, for limiting
the field of choice.

“42, Though the words used in Regulation 5(4)
are "revieu" and "revision", in the process

of review and revision, a fresh assessment
must be made of the merit and suitability of
all the members remaining in the previous list
.and all other eligible members in the State
Civil/Police Service., If the criteria for
selection are merit and suitability from among
all the eligible members then, the field of
selection must comprise of the entire category
of eligible members of the service. Otheruise,
the selection will not be on the basis of merit
and suitability from among all the eligibls
members of the State service. In other words,
the inclusion of the name of a member in the
select list for a year will not be an entitlement
for inclusion in the select list for the
succeeding year, A fortioria -membsr who has
been assigned a rank in the select list for

a year can have no claim for the same rank
in the next year, (Emphasis added)

The Supreme Court has unequivocally stated that the purpose
of annual revision or review of the select list contemplates
prepération of fresh list by Presh assessment made on the
basis of merit and suitability of all eligible members of
State Civil/Police Service. They have also made it clear
that inclusion of the name of a candidate in one select
list does not entitle him to be included in the selecf
list of the succeeding yearf In the circumstances the

‘

second applicant has no right to be included in the

1988 select list because of his inclusion in the select
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list of 1987.

12, " e havé already dealt with tHe question

of this Tribunél in judgment over the assessment made

by the Selection Committees and found that in the
circumstances of the case this is not called for.

The learned counsel for the second applicant fairly
conceded that he is not alleging ahy malafides against
tﬁe‘ﬁalection Committee. In 5.B Dogra v. Uﬁion of

India and others, A.T.R 1989(2) C.A.T 109 the Chandigarh
Bench of this Tribunal in coﬁnaction with a similar casas

of promotion to the I,P.S héld that o?ﬁicers included

in a.select list of a particular year does not create

an inde?eﬁsible right vin him to be appointed for the
vacancies arising in the subsequent years. They have
Purther stated that " it is not within the province

qF the Tribunal to sit in judgment over the assessment

of the Selection Committes, save .in the rérest of the

rare cases, where the findings of the Selection Committee -
may be tainted'uith malice or may be infractive of the
criteria or the mode for preparing the Select List laid ~
down in the statutory Rules or administrative instructions

of a binding nature".

13, Apart from the above and the Pact that the

select list is prepared through the collective wisdam

and judgment of the members of the Selection Committes

presided by the Chairmah/ﬁember of the Union Public

Service Commission, the possibility of even malice in law
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creeping in the process o?lpreparation of the list is very
remote., In accordance with ths Regulation 7 of the Promotion
Regulations, thé-list brepared by the Selection Committee

is considered by the Union Public Sepvice Commission which
apﬁroves the list only after considering uhether any change
is necessary. Such'cﬁanges are made after consulting the
State Government and taking into account their bomments.

Qith sQ many checké at various stages the bland allegation

of malice in fact or law deserves to be rejected summarily,

14. ‘ After all is said andfione, the only point
which rankled in‘our mind is the fPact that the second appli-
cant wvho was included in the 1987 selectvlist'was not only
excluded from the 1988 select list, but also yielded place
to two of his juniors respondents 8 and 9 uﬁo had been
adjudged as 'Very Good' along with the applicant in 1987
itéelfQ it appeared to us a little strange that being
segior to respondénts 8 and 9 and graded at par with them
as 'Very Good' in 1887 and having been inclddéd in the
1987 select list, the applicant should have been draopped
from fhe 1988 select list in which respondents 8 and 9
juﬁior to him were inciuded: To salve our judicial
_gonsciance we compared the Confidential Roll of the
secand.applicant‘uith those of respondenté 8 and 9,
Even though the applicant did get outstanding reports
dﬁring 1986 and 1987 out of the six years betwsen 1982
and 1987, responaents 8 and 9 cobtainad five to six

(evnaed,

outstanding repdrts during the same period. It cannot
4 -

s

«e29..
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therefore be said that inclusion of respondents 8 and S

and the exclusion of the applicant's name from the 1988

"select list was arbitrary or biased.

15. In regard to the’avefments made against the
inclusion of individual respondedﬁs in the select lisf of
1988 thess have already been discussed in connection with

the Pirst application earlier in this judgment.

16. In the conspectus of facts and circumstances
and the law as discussed above, we ses no reason to

s‘v .
intervene in the select list for promotion to the I.P.S

prepared in 1988 and dismiss these tuwo applications

without costs.

I <)
{ : -
(A.v HARIDASAN) . (5.P MUKERJI) -
JUDICIAL MEMBER 4 VICE CHA IRMAN
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0. A. No. 329 of 1339

DATE OF DECISION_10th Jan.1992

R, Velayudvhan Applicant )/4)
.mss' q‘) \! AM ' . ‘ .
MevdyR.Rajendran Nair .Advocate for the Applicant (j“)
Versus

State of Kerala representec};espondem (s)
by its Chief_Secretary and others’

l1.3hri T.V.George,Govt,Pleader

2.5hri Nandakumara Menon _Advacate for the. Respondent (s)
3.Mrs. Seemanthini ,

The Hon'ble Mr. S.P.Makerji ~ Vice Chairman .

and

The Hon'ble My, A.V.Haridasan - Judigial Member

AwNo

Whether Reporters of local papers may be allowed to see the Judgement7 \L‘,,
To be referred to the Reporter or not?™,’

Whether their Lordships wish to see the fair copy of the Judgement? N

To be curculated to all Benches of the Tribunal? M

~REVISED JUDGEMENT
(Hon'ble Shri S.P.Makerji,Vice Chairman)

By a common judgment dated 28,11.89 Y;the afore-.
said 0.A.329/89 and another 0.A.380/39 were dismissed. The
applicant in 0,A.329/89 moved a Review Application No.16/90
which was also dismissed by our order dated 23,.5.90, The
applicant thereafter moved the Hon'ble Supreme Court in
Civil Appeal No,3514/91, The Hon'ble Supreme Court in their
order cated 4,9.,91 set aside the order of the Tribunal dated
28.11.89 in so far as 0.A,329/89 was concerned aé_ also the
order dated 23.5.90 on the Review Applicatio:; and'-remittecil
the‘ Original Application for fresh ciispc:éal in accordance
wit}n _].aw.' Accordingly we have heard the learneé counsel for

allthe parties and dispose’ of 0.A.329/89 as follows.,

.‘2
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2. The applicant in 0.A.329/89 Shri R.Velayudhan
filed the 0.A.329/89 dated 2.6.39 under Section 19 of

the Administrative Tribunals Act., He is a member of

the Kerala Police ' Service. He has challenged the

seleét list of the State Police Service Officers,

prepafed for promotiOn.to the Kerala Cadre of the Indian
Police Service on 7.12.88 as divulged By him at Annexure.v,
He has also prayed that the respondents 1 to 4 be directed
to prepafe a fresh select list giving prOper place to

the applicant considering his geniority and eligibility

-~ for promotion to the 1.P.S. against the vacancies arising

in 1989,

3. ' The applicant rose from the rank of a Sube

-Inspector to that of Deputy Superintendent of Police which

is the feeder category for promotion to the I.P.S,

According to him h had earned outstanding‘reports during
1986 and 1987 and had won a number of rewards. Having

been promoted as Dy;S.P. in 1977 he was eligible to be
considered for promotion to the I.P.S. He was‘not included
in the select list for promotion to the I.P.S. which was
Prepared in 1987 while his juniors were included. He

did not object to the promotion of his juniors nor did he
chéllenge the 1987 select list. ‘The Selection Committee

met again on 7th December, 1933, prepared a select list

| Of 10 officers, but again excluded him while three of

his juniors were included. Since the applicant wasto
retire on 31,1,1990 he lost his last chance of promotion
to the 1.P.S. The applicant has challenged th gelect
list of 1988 at Annexure-V, Jenerally 6nthe ground ﬁhat
it includes an overwhelming numbér of officers belonging
to a particular community and thus indicative of a bias
on te paft of ﬁhe Selection Committee, and specifically

..03
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on t he inclusion of respondentsis to 14, who according
to him, vwhether junior or Senigfﬁto him in the State .
Police Service, were either less meritorious or ineligible
to be included in the select list. He accepts that the
Selection Committee chaired by a'Membef,of the U.P.S.C.
comprises the Chief Secretary and the Home Secretary
to the Govt., of Kerala, the Director General of>Police
and -a senior In_pector General of Police, but Stlll he
says that they were Dissed and no proper grading has been
made by them. Accordéing to him, of twenty four State
Police Service officers, who were considered for inclus-
ion in t he select list, eight belong to a particular
_vcommunity and out of these elight, as many as six of
that community have been inéluded in the select lisﬁ.
..Pb has thus implied that tﬁe selection has been made
with a communal blas. By styling himself as an outstand-
ng officer by his own assessment, " he has alleged that
the Selection Committee has erred'in proper assessment
of the.merits of the eligible candicates by excluding
him and including respondents 5 to 14. In regard to
respondent'S, he has alleged that he had messed up a
murder éase investigation which had to be taken over by
the Cfﬁ_and which énded in conviction, Therefore, accord-
ing to him, respondent 5 even though senior to him, shoulad
not have been 1ncluded in the select list. Agalnct
respondents 6 ana 7 he has stated that even though they
are senior to him, they should not have been inclucded
in the select list as their performance were not out-
standing as his has been. He has challenged the inclusf
ion of the names of respondents 8and 9 in the select
list. on'ths ground: that some vigilance enqplries had been
going on against them, Agalnst respondent 10 he has

stated that since he was not included in the 1987 select .

00'4
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list, the Selection Committee of 1988 should not have
included him in the select list of 1988, Agaiﬁstvres-
pondent 11 he has alleged that since he comes Ffrom
the Police Telecommunicaﬁion Wing and has no experience
in éther bfanches of the ?olice Department, he could |
not bé included in the I.P.S. even t hough he‘is senior
to him, Against respondeﬁt 12 he.has ététed that though
he is senior to the appiicant, since that respondent
was directly recruited as a Scheduled Caste candidate
he)Cannot be having an Qutétanding record like the
applicants®'. 1In respect of respondent'13 he has alleged
that sinCé he did not work as a Dy.8.P. for eight years
continuously as required under Regulation 5 of the
.Indian Police SétviCe (Appointment by'Proﬁotion)‘Regu-
lations, he wés‘pot eligiblé to be considered for promote
ion to the I.P.S. muéb less for inclusion in the select
list., . He also. accoréding to h#m cannbt be as outstanding
as the applicant. Against respondent 14h the applicant
-states that since he was foung unfit in 1987, he should

-the
not have been included in/1988 select list.

4, As against the averments made by the
‘applicant, resébndent 4, ie.; the Union Public Service
Commission has stated that the applicant's name could

not be included in the gelect list because on the basis
of overall relative asseésment of his sefvice record,

he was assigned lower grading than those included in the.
seléct list. 'The'COmmissioﬁ'contended that the Selection
Committee being constituted by high ranking responsible
officers presided over by the Chairman or a Membeér of the
Unidn Public Service Commicssion, there.is no reason to

hold that thgy would not act in a fair and impartial

ceced
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manner, The Selection Committee which met on 7th Decembe,
1988 considered the caseé of 25 State Police Service
Officers including the applicant and in accordance with
Regulation 5(4) and 5(5) of the Promotion Regulstions,
clessified them as 'Cutstanding', ‘'Very Good!, 'Goog‘

or 'Unfit' on an overall assessment of their service
records. Within each category in accordance with the
Regulations they had to be graded on t he basis of their
seniority. In that process junior offiéers with higher
grading may go higher in rank in t he select list. The |
Commission have clarified that since the officers with
higher grading were available, the name ofthe.appiicant
could not be included cdue to the statutory limit on

the size Of the select list. Referring to the observat-
ions of the Supreme'Coutt in R.S5.Dass V.‘Uhion of India
AIR 1987 sC 593,'they“have stated that in the preparat-
ion of the select list merit gets precedence over |
seniority and the junior being placed above his senior
in*hevseiect list does not amount to super session. The
Commission has urged that the applicant cannot substi-
tute his oﬁn judgment for that 0f the Sel ection Committee
regarding hig merit and suitability for promotion to

the I.P.S. It has been affirmed that the members OFf

~ the Seléction Committee minutely perused the service
records of eligible officers while grading them. Res-
pondents 5, 6 and 7 were giving higher grading. Respon-
dents 8 and 9 were included in tle select list subject
to clearance of enguiries pendinglagainst them, Respon-
dent 10 could not be included in the 1987 select list
not because he ﬁas?ggitable, but because of the
statutory limit on the size Of the select list. It has
been clafified that the Selection Committee Of 1988

is not bound by the recomiiendations of the Selection

Committee ©f 1987. Quoting fromthe judgment of the Supreme

0.-».6
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Couft in the caée of_R.S.Daés V. Union of India, the
Commission has pointed out that in accordance with the
amended Regulations, the selection Committee“néed not
reéo:d the reasoné for the supersession of the officers,
nor is it required to give a notice to the superseded

officers before superseding them or excluding them.

As regards respondent 11, the Commission stated that he

Could not be included in the select list of 1987 not
becéusekhe was ineligible, but because his position in
the seniority list-was very low as COmpéred to the
limited size of th select lisﬁ. Regarding respondent 12,
@ Scheduled Caste officer, the Commission afrlrmed that

he was correctly included on the basis of his grading

strictly in accordance with the promotion ReguLations.

On respondent';B they have affirmed that the State Govt.
of Kerala had certified that he was continuously officiat-
ing as Dy, ~Sﬁperintendent of Police or against equivalent
poét since 9.11.76 and having been confirmed in the State
POlice Setvice on 25.1.81, he was correctly considgered
and'includéd in the select list. As regards the last
responaent 14 the Commission has stated that eventhough
he was not incluaed in the 1987 select lig the Selection
Committee whlch met on 7,12,88 assigned a de novo grading
taking into account one additional C.R., and inclﬁded him
in the select list im accordance with the Promotion
Regulations. The Commission has concluded by stating
that the applicant has made baseless allegapions agaiﬁst
almost all the select list officers of 1988 and His
averments have no rationale, Respondent 5 in his counter
affidavit hag included thaﬁ_he daia not_cénduct the murder
case investigation referred Eo by the applicant, Respondent
7 has by réferring to his pa:formance inéicated that he

has an outstanding report, Respondent 8 has vindicated

.ol
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his selection by mentioning that he was the only Kerala
Police service officer included in the select list who got
the President's Police Medal in 1988 and that he had very
good reporté during 1978-82 and outstanding reports
between 1983-87. He has averred that no notice about

the Vigilance enguiry had been given tc him and that the
vigilance engquiry had been given to him ané that the
State. Government had issued the inteérity ceftificate

and that no diéciplinarylproceédingS-a:e going on égainst
him, Respondent 9 has indidated-in his counter affidavit
that the vigilance enqﬁiry referred to by the applicant
which has been initiated on an anqnyﬁous complaint has
since been closed. He has referred to Annexure-.III(a)
'produced by tﬁe applicant. Giving the assessment done

by the Selection Committee in 1987 in which he had been
assessed as 'Very Good' while the applicant had been
assesse& as only 'Good', he hés argued that the vigilance
enquiry does not disqualify him from being included in
the select list. In regard to respondent 10 the U.P.S.C.
have stated that he‘wag not included in 1987 because of
lack of vacancieé; A similar statemént has been made in
regard to respondent 11 who was not included in the 1987
‘select list because éf ;ack of adequate number of QacanCies.
In res@éct of respondent 12 the U,P.S.C have stated that
" he was included in the select list as a Scheduled Caste
Canéidété on the basis of the grading given to him by the
Selection Committee. In respect of respondent 13 who did
not file any counter afficdavit the U.P.S.C. have referred
Itoi:he State Government's Communication by which it was
stated that he was confirmed as Dy.S.P. on 25.1.81 and
has been officiating as.Dy.S.P. or equivalant post from
9.11.76. Respondent 14 has stated that he is senior to

the applicant, that he was adjudged to be the best cadet
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as Sub Inspector and won first place in Scientific
Aids COmpetition in 1975, He has argued that he was
not included intﬁe 1987 seléct list perhaps because
of lack of @mmunication Of the fact that his super-
SeésiOn in 1985 had been reviewed and he was selected

with original seniority.

5. The allegation of the applicant that merely
because there was a good number of officers belonging
t§ a particular ccmmunity included in the select list
of 1988, -the selection was biased in favour of that
community deserves to be rejected summarily.A The
Selection Committee was presided over by a Member of the
Union Public Service Commissiog and had on it the Chief
Secretary and Home Secretary of the State Government,
besides the Director General of Police and a nominee
of the Government of India not below the rank of a
- Joint Secretary. It cannot even be imagined that all
these high ranking officials'would be inclined to
favour candidates belonging to a paiticﬁlar community
with the singular ﬁission £O elbow out the applicant
’

from t he select list, The applicant himself has con-
ceded that he did not figure even in the select list
of 1987 when his'juniors were included, It is not his
@ase that even in the 1987 select list that community
had been favoured to the exclusion of the apolicant.

if at all
His exclusion from the two successive select listg As
a reflection on his own merit than on the impartiality
of'thé Selection Committee, the membership of which
could have been different between 1987 and 19388. The
learned counsel for the applicant made a feeble attempt
tO question the objecivity of the Selection Committee
by referring to certain observations made by'an'ble

VJustice Sabhasachi Mukharji in his concurring judgment
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in R.5.,Dass v. Uni;n of India and others, 1986 (Supp)ScC
617, in which he was pleased to state that "it cannot be
said nowadays if one is aware of the facts and currents
Of life that simply because categO;isatioﬁ and judgment
of the service record of officers are in the hands of
senior officers it is a sufficient safeguard. There has
been considerable erosion in the intrinsic sense of
fairneSS and justice in the senior officers by all con-
cerned. From the instances of condguct of many, some &
senior officers and men in high position, it cannot be
said that such erosion is not only unjustified.® The afo-
resaia observations were made by His Lordship in support
of his suggestion that some objective basis for the
categorisation of officers as ‘'Qutstanding*', 'Very Good, '
'Good' or 'Unfit' should be laid down., This was in
the context of the Promotion Regulations for the I.A.S,
which are atipari materia’with the Promotion Regulations’
for the_i.P.S. His Lordship, however, hastened to add
that "justice has been done in accordance with the
rules to the officers concerned", In the main judgment
rendered by His Lor&ship Mr,Justice K.N.Singh tbe un-
amended version of Regulation 5(5) of the IPS (Appoint-
ment by PrpmotiOn) Regulations was considered. That
version was as © llows:-

"(5) If in the process Of selectioOn, Feview.

or revision it is proposed to supersede any

member of the State Civil/Police Service the

Cokmittee shall record its reasons for the
proposed supersession,® ' :

The above was amended and replaced in June, 1977 in
following termss- ‘

"5(4)., The Selection Committee shall classify
eligible officers as 'Outstanding,', ‘Very
Good?!, 'Good' or 'Unfit' as the case may be on
an overall relative assessment of their service
records.

...110
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“5(5) The list shall be prepared by including

the required number of names, Lirst from amongst
the officers finally classified as 'Outstanding’,
then from amongst those similarly classified as
'Very Good' and thereafter from amongst those
similarly classified as 'Good' and the order of
the names inter se within each category shall

be in the order of their seniority in the State
Civi 1 Police Service."

Dispelling the doubt raised by the learned counsel that
in dsence of reasons the Selection uommlttee may act in
‘an arbitrary manner in violation of Arthles 14 and 16
Qf the Constitution, the Sﬁpreme court held as fOllows:

“We find no merit in the submission. Article 16
ensures equality in matters relating to appoint-
ment and promotion to an office or post under
the State. It enjoins State not to practice
discrimination in matters relating to appointment
~and promotion, A member of the State Civil Service
eligible for selection for promotion t the IAS
has right to be ®nsidered along with others
for selection for promotion, If eligible officers
are considered on merit, in an objective manner no
government servant has any legal right to insist
for promotion nor any such right is protected by
Article 14 and 16 of the Constitution, Article
16 does not insist that reasons should be recorded
for the non-selection of a member of a State
Service,"

It was also further held that no notice to the superseded
officer need be given and the principle of 'audi alteram
partem® is not applicable in sdpersessionS'qr agsessment

involved in the preparation of the select list,

6. Dealing with the apprehension of bias in the |
preparation of the select list under the amended Regulat-
ions where no reason need be recorded, the Court observed
ast-

"It is true that where merit is the sole basis

or promotion, the power of selection becomes

wide and liable to be abused with less difficulty.
But that does not justify presumption regarding
arbitrary exercise of power. Ihe machinery
designed for preparation of Select List under the
requlations for promotion to All India Service,
ensures objective and impartial selection, The
Selection Committee is constituted by high ranking
responsible oFficers presided over by Chairman

or & Member of the Union Public Service COmmiss-
ion., There is no reason to hold that they would
not act in fair and impartial manner in making
selection. The recommencdations of the Selection
Committee are scrutinised by the State aovérnment
and if it finds any discrimination in the

selection it has power to refer the matter to

11
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Commission is under a legal obligation to consider
£h i 5 b hg S SOV n

with the records of officers, before approvin:

‘the Select List, The Selection Committee and
comm ion both include persons havin:

requisite knowledge, experience andg expertise to
th i

ce recorcds and ability to adjudge

w

the suitability of officers. 1In this View we
f£ind no good reasons to holé thatin the ebsence

of reasons the selection would be made arbitrarily.
Whe is veste igh authori the i

a presumption that the same would be exercised in
@ _reasonable manner and if the selection is made
&n_extraneous consideration, in arbitrarv mapner
the courts have ample power to strike down the
same and that is an adequate safeqguard against

.the arbitrary exercise of power." (emphasis added)"

The Supreme Court relying upon their earlier decision in

Parvez Wadir v. Union of India, (1975) 2 SCR 432 found
no fault in the assessmént offhe merits of the candicates
on the basis ofbthe Character Roll entries with all

their drawbacks., The Supreme Court again in Union Public
Serviée Commission v, Hiranyalal Dev and others, (1933)

7 AIC 72 relied on the aforesaid case of R.S5.Dass while
Considering as in this case the select list prepared
under the 1.P.S. Promotion Regulations. It upheld the
select list and repelled the aréumént.that non-recording
of reaswvns vitiates it, The following obéervations from
that judgment would be relevants:- |

“The Selection Committee was making a selection
and when someone was selected in preference to
the other, it could not be said that it amounted
Lo super session of a junior by a senior. The con-
- .cept of supersession is relevant in the context
of promotion and not in the context of selection.
Besides, the Tribunal has also committed an error
'in taking the view that the law enjoined the
Selection Committee to record the reasons and
failure to do so would vitiate the selection,
It appears that the Tribunal did not properly
realise the effect of the relevant provision
having been amended.at the time when the Selection
Committee made its selections and that so far
as the amended provision is concerned, t he Quest-
ion is concluded by the decision of this Court
in R.5.Dass v, Union of India (1986 Supp SCC 617)
wherein this Court, while dealing with the
provisions of Indian Administrative Service v
(Appointment by Promotion) Regulations, 1955 which
are in pari materia with Indian Police Service
(Appointment by Promotion) Regulations, 1955
applicable in the instant case, has ttaken the
view that it is not necessary to record the

reasons fornot selecting @ person who is in the
arena.”
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In the same judgment the gupreme Court held that
“"how to categorize in the- light of felevant records
ané-what norms to appPly in making the assessment are

exclusively the functions of the Selection Committee,”.

7. On the question of judicial intervention on
ground of arbitrariness apd questionable propriety of
assessment or of bias, another Bench of this Tribunal
in Sahib Bhambani v. Union of India, I(1988)ATLT (CAT)
285, held that it is for the Selection Committee to
adopt a particular mode Or criteria of judging the
candidates and this Tribunal cannot guestion the
propriety of the same unless the rules prescfibes a
particular mode which has not been followed by the
Selection Coﬁmittee. It also held that in absence of
the allegation and probf of malafide on the part of
any member Of the Selection Board itvwould not be.?roper
for this Tribunal in judicial review to interfere in
the assessment of the interviewing body. In Ramgopal
bv. Union of India,—1972'SLRl258,.the Delhi High court
held that the High court does not sit as a Court of.
appeal on the aeliberation'and recommendation of the
Departmental Promotion Committee. int:he absence of
any malafide or viclation of the rules, the decision
of the Departmental Promotion Committee in recommending
the'appoihtment in the order in which they have been
made is not open to scrqtiny by the High court, In
State Bank of India and others v. Mbhd.Mynuddin (Civil
.Appeal'No.1387 of 1987, page 401 of Supreme Court
Services Law Judgments 1950-1988 Vol.I) it was held by
the Supreme court that whenever promotion to higher
posts is to be made on the basis of merit, no'office:

can claim promotion as a matter of right on the basis

.‘.13
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of seniority aloﬂe. Thé assessment should ordinarily

be left to be done by the expert individual or committee
‘and that "the court is not by its very nature competent
to appreciate the abilitieg, gualifies or attribuies'
necessafy for the task, office or duty of every kind

of post in the modern world and it would be hazardous
for it to undertake the responsibility of assessing
whether a person is fit for being promoﬁed to a higher
poét_which is to be filledjgy selection " AStill in
another case, Xar&n.Pal etc. v. Union-of india ahé others
(Writ ﬁetition'Nos.9323 to 9333 of 1982;.page 338 of
Supreme Court Services Law Judgments 1950-1988 Vol.2), the
Supréme Court held that "In fadﬁ, unless the Rules and
Regulations are successfully assailed, the select lists
are not at all disputable." Inthe circumstances of the
- Case and in view of the abové rulings, therefore, we
do not find it either necessary or exﬁedient O question
the assessment made by the Selection Committee, nor to
_make a de novo ﬁbageoqbéaécassessment of respondents

5 to 14A«mxxxxxxxxxxxxkx&x The other contentions raised
by the applicant in respectlof éertéin réspondents are
discussed below.

8. Respondents 7 and 12 who have been included in
the select list are members of Séheduled Castes. The
applicant seems tO argue that simrce they were recruited
against reserve vacancies, %hey cannot have better record
than the applicant's, The UPSC have stated that they
 have been adjudgéd and included in the sélect list on
the basis of the grading given to them by the Selection
Committee, We have no reason to guestion this averment;
The applicant has stated that respondents 8 armd 9 wére
not eligible to be considered for inclusion in the select

list as there were vigilance enquiries going on against

| ...14
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them. Respondent 8 stated thét he was never given any
notice about the enquiry and respondent-9 has-sﬁéted

that the enquiry started on an anonymous complaint has
been closed. Be that{as it may, a preliminary enquiry

Oon & complaint does not disqualify a person to be con-
sidered for promotion. Even whefe preliminary enquiry
has been completed and on & prima facie case it has

beén decided to initiate disciplinary proceedimgs, until
the chargesheet is served on the officer he is to be
treated at par with oéhers in the matter of his entitle-
~ment to be cdnsidered for promotion, A Full Bench of

this Tribunal in K.Ch.Venkata Reddy and éﬂhers v. Union
ofnlnéia and others, ATR 1987(1) 547 held that notwith-
standing thé pendency ofthe departmental or criminal
proceedings_against a éo&ernment servant, he is to be
considered for promotion along with 6ther eligible pérsons
-is by now well-establiéhed. Even the instructions issued
by the Government of India.récognises the right of an
employee to be considered for promotion as per rules
along with others, if he is duly qualified for the higher
post., 1t was held that to ensure uniformity and certainty,
the date of initiation of disciplinary proceedings for
applying the speéial‘prOCedure of putting the aséessment
in the sealed COVer,.is the‘date.when the charge-memo

is served on thevofficial. In cases of respondents é

and 9, not tO speak of charge-sheet, even the disciplinary
proceedings were not contemplated when the Selection
‘Committee met in,December,].QBé. The Union Public Service
Commission have Stateé that their promotion would be
subject to their clearance im the enquiries. As. such, we
see no illegality in their being conditionally included
in the select list, Reséopdents 10 and 11 were not
included in the 1987 select list because of absence of

vacancies and not because oOf their being unfit, In respect

'.15
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of respondent 13 thé applicant‘has challenged his, eligi=-
bility on the ground_tgat having been appointed as Dy,
S.P. on 29.6.81 he did not have éontinuodé service of
eight years on the Ist of‘January, 1988 and therefore,
he was not eligible for being included in the select
list. The eligipility criterion for being comsidered for
promotion to the I.P.S. is given in third proviso to
Regulapion 5 of the I.P.S. (Appointment by Promotion)
Regﬁlations, which reads as followss- |

"Provided also that the Committee shall not
consider the case of a membea of the State Police
Service unless on the first day of January of
the vear in which it meets he is substantive in
the State Police Service and has completed not
less than eight years of continuous service (whe-
ther officiating or substantive) in the post of

" Deputy Superintendent of Police or in any other
post or posts declared eguivalent thereto by
the State Governmat." ‘

The Union Pablic Service Commission in their counter

affidavit have indicated as follows:—

"10. With reference to the averments in para

4(15) it is supmitted that Respondent No.l,

the State Covernment of Kerala, furnished the
information regarécing the eligibility of officers
and the list stated that the date Oof continuous
officiation as Deputy Supdt. of Police Officer

or equivalent post of Respondent No,13 Shri
P.G.Varghese as 9.11.1976 and date of confirmat-
ion in State Police Service as 25.1.1981 which
qualified him for consideration. 1t is supmitted
that the name of Respondent No,13 Shri P.G,Varghese
‘'was considered and included. in Select Iist pre-
pared on 7.12.88 in accordance with the provisions
of the Promotion Regulations.®

‘It will thus be clear that respondent 13 had éut in

more than eight years of service as Dy S.P. or equivalent-
post on 1.1.88 and stood confirmed as Dy.S.P. on that date.
He ig thus squérely eligible for being included in tle
select 1is£. The applicant in his rejoinder to the afoOre-
said %verment made by the UPSC mixed up the date of con-
firmation with the date of o mmencement of officiation

.as Dy.S8.P. or equivalent post. According to him even if
the State Government had assigned 9.11.1976 as the date

of confirmation on 7.12.88'he had less than eight years

...16
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of continuous service with effect from 29.6.81.
This also cannot be accepted. If the respondent 13 was
really confimed as Dy.S.P. with effect from 9.11.76,
as the applicant would have us to believe, it fortie
fies the position of respondent 13 still further. A
person with confirmed service asDy.5.P. from 1976 canhot
byfany stretCch of imagination be dismissed as having
less than 8 years of service as Dy.S.P. as on 1.1%%8.

The last contention of the application worth consider-~

ing is that respondent 11 having been recruited in the

- Telecommunication Wing of the State Police is not

eligible as a member of the‘State Police Service, Tﬁe
learned counsel for respondent 11 refé:red to Rule 1 of
the Kerala Police Service Rules in which the Telecom

Wing of the Poiice is included in the Kerala Police Cadre.
The learned counsel for the applic ant did not seem to

press the point further.

9. When the case was heard originally we went

through the Confidential Role of the applicant and found

that in 1987 he was adjudged to be the *Outstanding®
officer, éuring 1986 his performance was indicated to

be 'Good' and 'Sétisfactory‘ forﬁsome part and ‘Outstand-
ing*' for another part of the year. In 1985 he earned
'Good' and 'Very God&'_entrieé. In 1984 also he was
given 'Good' and 'Very Good' entries. In 1983 he earned
a 'satisfactory' report. During 1982 he earned ‘'Very
Good' report, During 1981 be earned a report between
'Good*® and 'Satisfactory’. ‘However, we found in the

confidential dossier an order dated 10.9.85 which showed

that he was placed under suspension in 1983 and was

eeel7
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reinstated in 1984, charge-sheeted in May, 1984 and
an enquiry officer was appointed by that ordér. The
Selection Cémmitteé adjuéged the applicant as 'Good!,
The applicant's contention is that he was never placed
under suspenulon in 1983 nor were any disciplinary
Proceedlngs initiated against him during 1983-84, When
the case came up before the Hon'ble Supreme Court in
the aforesaid Sﬁecial Leave Petition 12193/90, Res-
pondenﬁ 1 thereiﬁ;ié., the State of Kerala in paras:

7 and.8 of their counter affidavit which was préduced
before us by the learned counsel for thé applicant
stated as followss:

"It is regretfully submitted that the order

mentioned, <¢id not relate to the petitioner,
but was inadvertantly placed in the C.R.dossier
of the petitioner, by mistake. The said order
related to the Chief Photographer of the Police
Department named Velayuchan Nair and did not
relate tothe petitioner. The mistake is very
much regretted. Factual ly, the confidentil
reports on the officer are almost complete
throughout 1983 to 1985, without any break,
Hence it is not likely -that Committee would
"have missed this aspect and incorrectly Cate-

" gorised hima “good", Such categorisation is
based on the entries in the confidential reports.
It is also to be noted that the cases of
officers against whom enquiries were pending,
were brought to the notice of the Selection
Committee, and such Officers were also given
higher gradlng by t he Committee based on the

" entries in thelr confidential reports.”

"g, When it came to the notice of the Govern-
ment that an incorrect comment was made by the
Central Administrative Tribunal in its order
against the petitioner, an enquiry was ordered
by the Government immediately. Mr.V.R.Rajivan,
DIG of Police conducted the enquiry and a true
copy of his report is placed before this Hon'ble
Court as Annexure-I to this Affidavit."

The copy oE the enquiry report given by the DIG of

Police re1errec to as Annexure~I in the counter affl«avit

reVeals the following as extracted from the said report:
"It is true that copy of GO Rt 2497/85/Home
dt.10.3.85 is available in the CR dossier of
Sri. R.Velayudhan in between the CRs for 1983
and 1984, whereas the G.0. actually relates to

Shri G.Velayudhan Nalr, Chief Photographer.
it ic seen that the Chief Photographer has not

0..18
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been benefittéd by the act of not linking this
GO in his CRs as (i) he was Chief Photographer
before issuing this G0 and still he is the
Chief Photographer and as (ii) disciplinary
action has been initiated against the Chief
Photographer, Though it is true that the
Administrative Tribunal has taken note of the
contents of the GO, the same has not adversely
affected Sri.R.Velayudhan also, Sri R.Velayudhan
retired as SP on 31.1.1990, All his juniors '
S/Shri K.Balakrishnan, S.K.Viswambharan, A,
Mohammed Khan "and -Harry Xavier were appointed
into IPS on 26.4.90, 13.11.90, 15.10.90 and
15.10.90 respectively, ie, after the retirement
of Sri.R.vVelayudhan, -

It has been ascertained from Confidential
Section (PHD), Office of the DIG CI and IGP Crime
that no CR dossier is available for Sri.G.Vela-
yudhan Nair, Chief Photographer. It has been
ascertained that Smt.Padmavathy Amma, CA now CA
to DCP Tvm.City was maintaing the PF of Dy,SPs/
SPs during the relevant period. The facts that
no CR dossier was available for thé Chief Photo-
grapher that he was not benefited by the non-
linking of this GO in its and that Shri R.
Velayudhan has not been deprived of any benefits
go to show that the linking of the GO in the CR
dossier of Sri R.Velayudhan was not ill motivated,
At the most it can be said that Smt,.Padmavathy
-Amma was careless in handling the CR."

The D.G.Poliée while enclosing the enquiry réport has
stated at Annexure-I that "the enquiry has revealed that
copy of the Governmaﬁt order was placed on’the'aossier

of éhri R.Velayudhan by mistake by Smt.Padmavathy Amma,
Confidential Assistant. Although the CA was careless T

- in having attached a‘Govt. order regarding one officer

in'the Dossier of another, it was not wilful."®

10. From the above it is Clear that the arder
dated 10.9.85 placed on the C.R.dossier of the applicant
before.us did not relate to the applicant and was wEongly
"placed onthe dossier. The learned counsel for the State
Govefnment before us acceptéd this position, The order
of the Hon‘ble Supreme Court in Civil Appeal No.3514/91
dated 4.9.91 also contains the'following observations in
relation to the aforesaid matter: |

Yi// - "The Tribunal in its judgment has in fact stated

that the relevant recCords disclOsed that tle
applicant was put under suspension in 1983 and
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was charge~sheeted in May, 1984 when an inquiry
officer was appointed. The learned counsel for
the respondent has not challenged the assertion
.of the appellant that he was never sugpended
and no disciplinary proceeding was ever started
against him, It is true that the Tribunal has
considered other relevant circumstances in the
case also but, t roneous fact, as
gentioned above, which is sericus in nature in
relation to the career 0of a government servant,
was also taken into account, it can not be _
presumed that it did not have considerable impact
on the case of the appellant, We are, therefore,
of the view that the Tribunal sHould have reviewed
its judgment and reconsidered the case of the
(1} -
appellant.’ (emphasis added)

11. In thé above CircuMStances we.canndﬁ accept
the plea of the respondents  that - the aforeséié order
dated. 10.9.85 erroneously placed in the CR dossier of
the applicant before us did not effect the assesshent
made by the Selection Committee which graded the
applicant as 'Good', Considering that the applicant
had been‘adjudged to be'Outaanding.during 1987;9%%rt

of 1986, Very Good' during 1985 and 1984 it will be

- reasonable to presume that if the order dated 10f9.85
A o

which related to some other officer had not been wrongly
placed on the C.R,d@ésier in between CRs 0of 1983 and 1984s
the selection Committee might1have given the applicant
a higher grading than 'Good', The demands of justice
warrant that the applicant's performance should be
and a correct grading given

reassessed/by the Selection Committee after taking
out the dogﬁ;ént dated 10.9.85. Since the position of
the applicant in the Select List would depeld upon his
seniority and the grading given to him the dqnestion of
assessing his merit comparatively with other eligible
candidates does not arise, For the reasons digcussed

preceding paragraphs _ ) _
in> thefe do not wish to interfere in the Sradingsgiven

V%

by the Selection Committee to other candidates.

12. _ In the facts and circumstances we allow the
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application to the extent of directing the respondents

1,2 and 4 to get the performance of the applicant re-

assessed by a Review Selection Committee as in December,

1988 after taking out the document dated 10.2.85 from his

C.R. dossier. The Review Committee is to give him a

proge r grading eg., Outstanding,eVery Good or Good
etc. as the case may be)and determine his placerﬁent in
the ‘Select List of 1988 on the basis of hls senliority
amongst the canéidates who had been given the same grading
by the Selection Committee in 1988. if on such review
the applicant is found entitled to be placed above any
Person appointed to the IPS-from'the Select List oflthe
Year 1988, the applicant should.be'éppointed té the IPS
from the date of appointment of sxch pérson with all ©n-
sequential benefits like seniority, pay etc. notwithstanding
o subovommuainon a
the fact that he has retirec‘i_‘_\from‘ the State Police Service
as Sﬁperintendentoif neCessaﬁy&iw'creating a‘supernumerary
post in the IPS, Action on the above lines should be com-

pleted within a perioéi of three months from t hedate of

communication of this order. There will be no order as to

[+ C? & | S§Q ﬁo;\f\yf

{A.V, HARIDASAN) (S8 .P.MUKER JI)
JUDICIAL MEMBER , VICE CHAIRMAN
10.1.92
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PSHM & ND

(35) MExXKxSumyrkRARX

Smtc pu Asha : - I - RRaRS
Mc D Sreekumar, GP

Let the case be l;sted befcre a Bench in which
Hon *hle Shri W Dharnadan, Jud1c1al mgmber is not a

Qartyg Call on 30 7 92, : .\§;;;~‘
e , . <. R

ND : . PSHM
©29,7.92 |

Mr MRR Nair
Mr DO Sreekumar,G.P.

MP-1006/92

By the final ordarlpassedliqatha 0.A. the respondents
were bound to have the case of the applicant considered by
a review OPC and if found eligible,.to . appoint: the
applicant as such - within a period of three months from

- the date of redeipt of’that,ordera The order was communi-

cated to the respondents as early as on 6.2.92. It appears
that the raspondents-challenged the Pinal order before the
Hon'ble Supreme Court by filing SLP No.4881/92, but the
SLP was not édmitted'and,the same was dismissed on 23.4.92.
Even after the dismissél of the SLP, it appears that no

‘ prompt actlon has been taken by the respondents touards

the 1mplemantat10n of the directions in the final order.

’ .62.00

<
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In such circumstances the applicant in the OA who
even if appointed to the IR, in implemantatiohfd?‘
the final order uould retire from, such sarvice on
3.1, 93, has approached this Tribunal with a ,
C Contempt Patitibn. ' Only after the Contempt Peti-
 tion uas flled - the, respondents in the OA hawaflled
‘the M.PY for extensaon of- tlme tlll the end of
Saptember 1992 un the ground that fcr the purpose
of 1mplamentat10n the review DPC ha's to. be convened
and for that the ansewa of tha Member of the upsSC
would be essential. y ° readlng a copy oP the
Judgemant which was made avallable to the respon-
dentgven 6.2.92, the respondents should have under-
stood that for thebQUrpose'uP implementation a |
revxeu DPC should be held and that such review DPC
shmu&d be chaired by a Member of the UPSC. The
respondentgﬁyie bound by the finmal order should
have taken immediate steps towards the. implementa-
tion of ‘the order. In case the respondents felt
any practical difficulty in complylng/%he imple-
mentation of the directions in the order, they
shouldlhaVe wall before the time explred, approachec

enlar

en

the Tribunal with an application f /%1me. They

have ﬁnled to do so. Now tQEt the petition. : for ta

action ZL);antempt of Court has been filed, the
S-,,

respondents have come up with the Mm.pP,

We are not

king

convinced that there is any -bonafides in the avérment

/1n the

d aréwg%nVaned that the M.P. has only to be

dismissed. Ue do so.

CCP-70/92

The learned counsel for the alleged contemner
submits- that action has already been taken for
implementation of the final order, that as a Member
of the UPSC could not yet be made availgblg for
convening of the Reviewv DPC as directed qurther

for cogvening
Jand for full
1mplementat10n 7@?11 the agb’ag/gaptember is necs-

ssary. Though we are not satxsf194@;ﬁhtha way in

time till the end of August, 92

which the alleged centemner has acted,
facilitate the full im@lémenta b?nthe judgement and
bresumﬁé&hat the earnestness in 1mplementat10n of
the judgement expraessed by the eohtemﬁaﬁs true,

ve direct that the CCP bg listed for further

direction on 25.9.1992 on which date,

/V_"
|

8

the DPT

in order to

full

-
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compliaﬁce 6? our judgement im the 0.A. should be
reported. In case the compliance report is not filed,
we direct that the alleged contember Shri 5 Padmakumar,
Chief Secretary, Government of Kerala, Trivandrum should
appear before us in person on that date to show casse
uﬁy proceedings under the Contempt of Courts Act be

not initiated against him.

A copy, of this order bs givgn«tovthg learned

(AV Haridasan)
J.M.

'30-7-1992

.25-9-92

(25) Proxy ceunsel for petitionaer -

Mr O Sreekumar for respondents

The learnad,counsel for the original respondents
apbeared-befure»ua and filed a statement indicating that
as directed by this Tribunal, a review sslect committee
met on 2,9.92, presided over by a Member of the UPSC and
adsessed the petitioner as 'good' and that based on the

- above grading, he could not ‘be included in tha select

list of 1988 for appointment {o the IPS5. Sgo far as the

CCP is concerned, sinca there has been compliance of the

directions of this Tribunal, the same is closed and the

notice discharged. If the petitioner has any griavance

ok
5?/;jlﬁﬁzc;m//
A
(5P Mukarji)

] L

25-9-92

b
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" The Reglstrar(JLdlcla7)
SupremeCourt of Ihdla,
New Delhl.

Ce)AM Mmm\shnchwe. \?\b{h’Y\p\Q
Q;‘{T\Q\}(J-\QQM e;-QMC_Of\

‘PETITION FOR SPECTAL LEAVE TO APEEAL (CIVJL/m) wo, M8 8\ \Go.

(Petltlon under Artlclc 150 of thc Constltutlon of Ihdla

'from the Judgmpnt uUd order dated . \C%-\@qul

| §

- \/EF\' u—

. \JQJLQkETQKgQﬂACL&\\JZ ngL‘g |

Sir,

««« RESPONDENT(S)

I am dlrecteo to inform you tl>t thé petition av v

,ment&oned flled in the Supreme Court was dismissed by to-

5 "Court on.___ ;'.”_é§$3"f§{’—é}§1~; 

S “Yours. ia.l:hhfull}’y

.

For Registrar

T e

Linkd



J'\-i‘) IN THE CENTRAL ADMINISTRATIVE TRIBUNAL _
' : ERNAKULAM _ ' ’ .
R.A.16/90 in  0.A. No. 329/89 199
XxAxxto.

DATE OF DECISION_23.5.90

R.Velayudhan . ___ Applicant (s)

James Vincent Advocate for the Applicant (s)

Versus

_S:.aj;_e_af_Kgnal.&_and_La_mham____ 'Re'spondent (s)

; ___ Advocate for the Respondent (s)
_ ‘ 2.Mrs.Usha(R.8) ' '
~ CORAM: None for others

.~ & The Hon'ble Mr. S.P.Mukerji, Vice Chairman

.

The Hon’ble Mr. A.V_. Haridas_an,]udicial Member

1. Whether Reporters of IocaI papers may be allowed to see the Judgement?"fus

2. To be referred to the Reporter or not? v

3. Whether their Lordships wish to see the fair copy of the Judgement ? (W

4. To be circulated to all Benches of the Tribunal ? pvy -

JUDGEMENT
(Hon'ble Shri S.P.Mukerji,Vice Chairman)
We have heard the learned counsel on the Review . Appli-

§‘ . " cation.” The learned couhsel_ for the Review Applicant's main argument

is that certain entries in the applicant's Confidential RepcIrt which have
been revealed thI‘oulgh the examination of this Tribunal are fgctually
i.nqorrect.‘ IThat I)y itsélf cannot be a ground for review as the deliberat-
,.ions of the Selection CofnrrIitFee and the judiciall réview of that delibera-

tion by this Tribunal cannot go beyond the entries in the Confidential
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Report and other relevant entries. If the entries are factually incorrect

- it is for the applicant to get them corrected before a case can be made

out on merits for inclusion in the~Select List at the appropriate place.

o~

In the circumstances, ‘we do not see any merit in the Reveiw Application

‘

' / . _ %‘[Z 23.5390
(A.V. HARIDASAN) ‘ (S.P. MUiZERJI)
Judicid Member - ‘ : Vice Chaimmn
’ 23.5.90 .

and dismiss the same.

K] c“ )
.

KSH. - s



