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JUDGMENT

HON'BLE SHRI N. DHARMADAN, JUDICIAL MEMBER
o | ‘: - | for . - g;’

The question that,fallg(pens;deratiog in th%s
case 1is whetherithe twelve applicants who are engaged by
~ the Officer;ianharge. P;obationary Nursing Officers
Meés in the Indian Naval Hospital Ship Sanjivan; as
" private servants and paid from thefMgss Servanﬁs'Graqt‘
under Army Instruétiens'172 of 1963, are Government
sgrvahts_entitled ﬁo regglérisation.
2.  According to the applicants'they were provisionally
,engaéed as Civilian Mess‘Bearers, Cook, Dish Washers, |
Swéepers aﬁd Masalagesbetween 1983 and 1988. Some of N
rﬁhem are wérkinglfrom 1983 onwards.’“They are:all wéll -
experiénced'hahds witﬁ géod reéerd of service. They are
fully qﬁalified for regular app@intmeﬁts and entitled te
be considered and.appoihted in the existing vacancies
in which‘tﬁey are noﬁ workinge.
3. ‘ The Nursing Séheoi’in théh the'applicénts are
WOrkigg‘is attached to Indian Naval Hospital Ship " -

Sanjivani. It is a hospitel ship of the Indian Navy

which provides medical cover to all defence personnel

I3
-

under Southern Naval Command and ex-defence Service
o o has ‘been) — =
‘personnel. This school of nursing /. functicndng .under
the above Naval Hospital ship Sanjivini from 1983.

Probationary nurses are undergoing training in this

school and they are authorised to receive & monthly
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allowance ag ‘Mess Serwvants Grant' under Army Instruction
172 of 1963.
4, - The claim of regﬁla:isatien by the applicants is
stfongly @bjected té_by,the respondents in their coénterg

affidavit. They submitted that the applicants are

not government employees ané this application does not

pertain to a ‘'service matter' concerning ¥% the government

servants. The applicants are only personal servants. T

They are emploYed in different categories and the number:

~of them:varies from time to time depending upon the

requirements. But the reSpondents admitted that the

methed of appointment of the applicants and the payment

. are «L/’/

.of their salary/in the following manners:

#The officer-in-charge, :Mess does not distribute
- the amount to Proba ionary Nurses for employment
of their individual servants.  Instead, the
Of ficer-in-Charge engages Mess Servants as
private seryants in the mess for the convensnce: :
of all Probationary Nurses. The applicants ‘in
the Original Application are employed by the

Of ficer in Charge, Probtationary Nursing Officers
Mess as private servants and the grant received
for the Probationary Nurses 1s paid as salary

to them. They are employed as private servants
in the mess on behalf of the Nurses by the
.Officer-in-Charge, Mess and their employment is

in no way connected with the affalrs of the -

state.
6. Upward revision of the 'Mess Servants Grant‘' by

20% is being done by the President and it is evident from

Exte. R=-2 and Annexure=-N produced by the applicantéa

kaxxxxxkxxxXXXkaxx that the applicants though not
appointed after following the formalities feor the

absorption of gbvernment employees their pay is being

1



‘appointment and work of the first applicant/in Annexure-aA

.

éhqbértified;by the second respondent are as followss

e

7. We heard the arguments 3pnd:.gone through the

-4 -
paid every month from the Government of India, Ministry
of Defence on the'basis of centingehcy bill submitted

by the second respondent, Principal Tutor, School of

—

Nursing, INHS Sanjivini, Cochin-4. The nature of
S s, stated

"Shri Nand Gopal is working in probationer Nurses
‘Mess of INHS Sanjivani Naval Base, Cochin

as a Bearer for thelast two years and is
reliable honest, hard working and takes
responsibility. He posses$a good character.

Sd/- Miss K J Sabavathi
Lt. Cole MNS
Principal Tutor “

Similar certificateshad been issued in respect of other

applicants also. L I B -

recerds cé;efuily. From‘the facts and the -documents
preducéd'in this.case'includiﬁg Payment‘gegistgrs of .
Wages from May 1983 it islgrystal éléar that thé appliéants
are empigyees in ;he Nursing Schooi attached to Indian -
Naval Hospital Ship‘Sapjivaﬁi. ‘Wheﬁ we lift tﬁe veil

and look:-iinte the actual pesition and working of the

‘establishment it would be clear that the applicants:are

integral part'fer the wOrkiﬁg oflthe above ﬁursing School
and théy' weré ap‘po.j_.nté'fd by the Offiéer-in-charge of the
Nursing School”and are paid directlyvfr@m thé Government
of India, Miﬁistfy ofluefehce. .Theée facters are

t

sufficient for holding that the applicants are government



employees. The Supreme Court in Catering Cleaners of
Southern Railway Vs. Union of India and others (1987)1
SCC 700 observed:

" the.work of cleaning Catering establishments
and pantry cars is necessary and incidental
to. the industry or business of Southern Railways.
and employees working in that establishment
even if through a third agency are employees
entitled to benefits and protections provided
- under law."

According to Fazal Ali J. in M. Xarunanidhi Vs. Union of

A

India, AIR 1979 SC 898

“the word ‘'public servant' has 1Sed i lir
thgl Code)pig éhe gidesgﬂpogsig%gnsgggg (ln_the
so_as to include not only government servants o

" who are receiving salary from the governmment, but
JISG other dignitdaries who are 1in the pay of the
g

X

Speaking on behalf of the Constitution Bench in this case

~ s Pt

the learned Judge further observed at ?age 912:

"We are of the opinion that so far as the second
limb 'in the pay of the government®' is
concerned, that appears to be of a much wider
amplitude so as to include within its ambit
even public servants who may not be & regular

- emplovee receiving salary from his master.”

(emphasis‘éppplied)
This passage was quoted with apparent appréval by the
Supreme Court invanother Censt;;ution Beqch case repOrt;d
in R. S. Nayak Vs. Af Re Anthplag;AIR 1984 SC 684;-while'
considering whether.an M.L.A. is a publ;c Seryant orJnot.
.8. | The Supreme Court had held in Supdt. of Post
Offices Vs. P; K. Rajamma, AIR‘1977 S-Cov467? that an extra-
departmengal ageﬁt'ggnneétgd.with the Postal Debartment

is a Govt. servant governed by its rules and Article 311

- . . P et §
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of the GOnspituti@h of India. The Kerala High Court in
the case reported inANarayanan Vs. Southern Railway,
»1977 KLT 857 held that a licehéed'porter working undeb
the Railway'Administratien ié'a Ra;lwaj emplo;ee unaer
the-Indian'Railways Act, 1396.’ R 4

9.

+

It will depend on the facts of each case.
_,Whethe; or nét,'the‘relati@nshié iﬁ a given case is that
?f an empleyer or empioyee is a ggestion of faqt to be
asseésed on the available mate;ials.  if it actually
exists,when we lift.the veil and e#amine the fact¢that
some of the essential requirements are absent would not
affect the relationship.
10. in the_instan£ éase as indicated above the
L ot -en9a9cD) A | M
applicaqts ICCN by the.Officer-in-Charge as
ﬁnsb&@imneﬁs and they are.asked to work acco;ding<te
schédule @f work in each categériés and there appears
L ' -
to be disciplinary control over them. There is over-all
super%isiop oflwork:and_§hey'are récei&ing salary on
monthly basié as digcmosedx'from thé Payment Regiséers.
- The ameqnts_aré receiQed from the Govt. of India on .the
‘bazis ef.the contingenthIlLS.b ggére is therefore, no
room vfor doubt in the. actual ¥x.: i‘elationéhip of embloyer
and employees between the aéplicanﬁ and the.respondents.

It is.élse very clear that the émpleyment of the appiicants

is in-connection with the service of the Union of India.
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That is sufficieht to make the applicants in this case

as éovernment eﬁployeeé as claimed by them.

1l. Under these 'circumstances it is abundantly clear

i

that the‘applicants are ehtitled to bé-censi&ered for
regularisétion under the existing rules and regulatigns
if they are all otherwise suitable and fit for the
samee. . The Madras High Coﬁft in C. P. Mathew Vs, &he
Union of ;In':iia, 1983 (1) LLJ 84, held that if there is
at'leést an élement of public employment ipvolved in
the relationship the emplo&ees would be entitled to

protection of Article 14 and 16 of the Constitution of
_ ‘ \
India. This is again repeated by the Calcutta High

court in.Génesh Chandra Muke:jée Vs« National Textiles

Corporation and others, 1983 (1)LLJ 244.
12. The conclusion is impeccable that the applicants

Al

who are in'the'service of the Nursing School attached
to the Indian Naval HOspital Ship Sanjivani from its

incepfion are entitled to regularisation if they are

" 3

| N

otherwise fully qualified and eligible for the same.

N i

13. In the result we have no hesitation in allowing

the application and granting the reliefs to the ;

'applicants.’ Accordingly we direct the respondents to

consider them for regularisation in service if they are

gualified for the same under 'the existing regulations.

This shall be done by the respondents as expeditiously

/
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as possible, ‘at any rate within'a period of six monthé

from the date of receipt of the copy of this judgment.

14. There willlbe no order as to coSts.
3

’ : . w‘% S}"/Z 28 S\?'E)
(N. Dharmadan) ) (S. P. Mukerji)

Judicial Member ‘ Vice Chairman

kmn
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M PK Mohamed for the petltloner
M K Prabhakaran, ACGbC for respondents.

The learned counsel for respcndents seeks some
more time to flle reply to the ECP 2 weeks' time
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3= CCP 64/91

Mr,PK Mohammed
mr.K.Prabhakaran SPM&AVH

—

At the request of the learned counsel for the
original respondents, list for further directions on
7.2.92.

g

7,'2.9'2 - " " SPM & AVH
| Mr. P .K.Mohammed
Mr, K.Prabhakaran

; The le arned counéél for the respondents stated

Ithat posting orders have been issued in compliance of our

- judgment in O,A,328/89, The learned counsel for the .

petitioner does not wish to press the CCP, Accordingly
the CCP is closed and notice discharged,

W\MJ\ S@Q

(.A. VHARIDASAN) | (S »P<MIKERJT)
JUDICIAL MEMBER VICE CHAIRMAN

7. 2.92
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SPM & AL D

Mr. P. Ko Mohamed'for ‘the petifoner '
Mr. K. Prabhakaran, ACGSC for the respondents

The petition is filed by the appllcht in O.A. 328/8¢

with the complaint that the respondents have not so far.
implemented the -direction eventhough the tlme already

granted expirede. ’
Today when the matter was taken for hearlng it was

brought to our notice that the respondents have filed an
application for extension of time. specxflcally for

implementing the directione We xxxx grant: ' three months

time for implementing the direction on the understanding

‘that within the extended. time, the direction in O.A. 328/89

will be implemented. In the light of the statement, we
see no merit in the CCP and we close the same.

11 o201

|
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Mr.P.K.Muhammed ‘through proxy counsel.
Mr.K.Prabhakaran,ACGSC v
' At the request of the léarned'céunsel for the
respondents list for further directlons on 17. 6. 91, The
léarned counsel for the respondents may fllexeply if

any in the CCP by that date. ' ‘ . M/\ ®
. . » . ’ - ; ,h % )

. SPM & ND
Mre P K Muhammed for applicant
Mre Ke Prabhakaran ACGSC '

The learned counsel for the respondents s=
undertakes to file reply to the ¢gp. within one- week with
a -copy to the learned counsel for -the applicant. 1List
for further dlrection on the CCP on 27.6.91.

1‘7.'3;9%50‘

SPM & ND

Mr PK Muhamed for the applicant. -
Mr K Prabhakaran, ACGSC by proxy.

- o o

The learned counsel for the petitioner seeks some
more time to. file rejoinder to the repiy filed by the
respondents. He may do so within 1 week with copy to
the leafned counsel for the reépondents. |

List for further diFectiohs on CCP on 15.7.91.
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: SPM & ND | m

Mr, é; K Muﬁammed‘for thé-petitionerv , o
J?"Irk. K Prabhakaran, ACGSC for respondents ~
; Heard learned counsel for both parties. The learneq |
| counsel for the respondents bréught to\our notieé Anﬁexuze
R-1 which indicates that in accordance with the Tribunalg’
‘order in O0.A, 328/89 the twelve applicants therein were
fcon$idered by the CERC for regularisation. The learned
TédnnSel for the respondents further states that on the
fbasis ofAéhe recommendation five of the applicants have
.also been absorbed. In any case we feel that there is £o
| sufficient compliance of our judgment in 0.A. 328/89. If o
?the petitioners are aggrieved by the manner in which the v/ﬁézﬁﬁpl
;orderfhas been implemented, they may if so advised, seek
;app:oprigte':ed;essal in accordance with law. The CCP-
' is closed‘and”ﬁotice discharged.

Copy of the order be given.to learned counsel for

' both sides by hand. , ,
l W@ : T, &/

$~< S 19.7.91
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