LR

‘4¥f§fuu

Shri S.P. Mukerjee

CFNTRAI ANMINTSTRATTYC TR TRIINAL

ORDER ’ //

CENTRAL A DMINISTRATIVE TRIBUNAL
A ¢ RA 'NCH

Friday, the 27th day ¢f March, 1987

PRESENT

- Administrative Member
and |

Shri G. Sreedharan Nair - Judicial Member

Transferred Appiication No.98 of 1987

(Original Petition No.4017 of 1983 of Kerala High Court)

N.M. Sahadevan : - Applicant
-Vs:
Unlon of India repre-:
sented by the General
. Manager, Southern
Railway, Madras and ,
two others : - Respondents
M/S K. Rama Kumar - Counsel for
Sateesh Chandran /‘\\ Applicantd
Shri M,C, Cherian - Counsel for
Respondents
| ORDER |
(Order pronounced by Shri S.P. Mukerjee, Administrative

Member)
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The petitioner Shesi N.M. Saﬁadevan who 1is

working as a Fitter in the Southern “z2iluay movad
Ly

the High Court of Kerala through his Writ Petition

dated 14.5.1983 under‘“rtlcle 226 of the Constltutxon

PE -

of India praying that the impugned order dated 6.5.83




(exhibit P7) calling upon him to join as

Gangman in the scale of Rs.200-250 without
protecting his salary in the scale .of Rs.260-400
as Artisan should be quashed and the respondents
be directed to absorb him in the scale of

. o . .

Rs.260-400 as Highly 8killed Artisan. The petition
stood transferred to the Tribunal under Section 29

of the Administrative Tribunals Act, 1985. The

brief facts of the case can be narrated as follous.

2. The pet{tioner was engaged as a Casual
— »
labourer w.e.f. 9.10.1966 doing skilled work on
daily wages. As admitted by the respondents, on
completion of six months of continuous service,
he was granted tsmporary status uv.e.f. 21.7.i970
in accordance with the Chapter 25 of the Indian
Railyay ©stablishment fManual (hereinafter referred
to as 'the Manual'). " As he was doing the work qf
the Fitter, he uaﬁgiven the authorised scale of
25.110-180 (Revised scale of Re.260-400) instead
of the scale of "s.70-85 (revised to ﬁs.196-232 or
©s.,200-250). According to the petitioner, in
sccordance with para 2512 of the Manua;)as a

casual lbourer engaged in skilled work for a

long period he is éntitled to direct absorption
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in a'regular vécancy in the skillegd grade.

According té'the résgonﬁenfé as é‘casual labourer’,

after scrutiny, selection and empénelmént, he can

be absorbed only as Gangman‘in Class IV service
procens ™

and accordingly in the empanelment»cdnducted in

1980 his name was included in the panel and he

was posted to work as regﬁlar Gangman in the

scale of Rs.200-250. Houever, the petitioner dig

not Ceérry-out’ the posting order byt desired that

even as a (Ganaman his pay in the scale gf Rs.260-400

should be protected. The respondents did not

é;cept the representétion on thé plea that the

pay scale of ”5.260-400 of a Fitter is in the Class 111

categoryvand the ca8sual lsbourers who ére working as

Fitters and other skilled categories have Firét

to be appointed as Cangman then as Fitter Labourer

in class 1Y post and thereafter coneidered for

promotion £E<the Class III'category 0f Fitter.

The respondents‘have not accpeted the plea of the

petitioner that he één be directly eapnginted in the

skilled cétegory in accordance with para 2512 of

the Manual and they avérred that he cannot be

appointed as a’direét.recruit as he does not

satisfy the.conditioms of educational qualifi-

catiaons ﬁrescribed in the Apprentices Act.




3. We have heard the arguments of the learned

counsel for both the parties and épng through the
| S R
documents carefully. Para 2512}0? the Manual reads
' h

as follouws.

"ji) Casual labour engaged in workcharged
establishments of certain Departments
who cet promotec to semi-skilled, skilled
and highly skilled catecories due to non-
availability of departmental candidates
and corntinue to work as casual employees
for a long period, shall straightauway be
absorbed in regular vacancies in skilled
grades provided they hale passed the ‘
requisite test to the extent of 25% of "
the vacancies reserved for departmental
promotion from the unskilled and semi-
skilled cetegories. These orders &lso
apply to the cesual labour who are
recruited directly in the skilled

categories in workcharged establishments

after qualifying in the trade test".

A bare reading of the above makes it abundantly clear

that there is no bar to a casual employee vorking for

-

tha
a long period 1ikerpetitioner in the skilled categorXD

o

to be directly promoted'and-absorbed in the skilled
crades after passing the requisite #est. The
absorption, houwever, .is possitle only against the

25% of vaéancies reserved for departmental promotion.
The cantentidn of the respondents that the petitioner
does not qualify educationelly undet the Apprentices
Act is not applicatle to the promotion quota but

to the-vacancies to be filled up in the direct

recruitment quota vide exhibit R-1(B) attached to

R_—..s
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their counteraffidavit dated 31.7.1983. The
respon@ents4in thgir additional counter affidavit
dated 25.5.1984 dismissed the claim of the petitioner
for direct'absofption as regular Fitter by arguing
that "there is not even a single post of regular
Fitter availeble in the Engineering Department aﬁ
Palghat Division". They have also quoted at
exhibit R-I1(C) a letter of the Railuay Board dated
8.6.1981 uhich is more or less a verbatim copy of
para 2512(ii) of the Manual which we have guoted
above. The respondents’stand that there is no
direct absorption in Cless 111 skilled category

of & cesual labourer is negatived by the example

of Shri V.K. Krishna Kurup cited by the petitioner
at exhibit P-5 which is an order dated 29.11.75
appointing him after scrutiny as a casual lahourer,

to the regular scale of Rs.70-85 and absorbing him

in the grade of Dlumber in the scasle of %s.260-400

v.e.f. 22.11.1975. FHe did not have to go through
709 h Lk Fidv Lobovoty &
the Class IV gradeg as Plumber [Jabourwetc., as the
o~ . A

howtk

respondentsbrequired the petitioner to do. The

. /\ .
instance of Shri Kurup has been FeeQ}ly:explalned
by the respondents by stating that he was working
as "substitute Plumber" and not as a casual labourer

and that "he wes given posting as regular considering

_}l//2/’..6




. mave
his representation". It is as if 8 representation

had done the triék. It may be noted that mhereés
Shri Kurup waes reqularised as a Casual labourer

in the scale of Rs.70-85 (revised 196f232 or
Rs.200=250), the petitioner was working as a Fitter
Casual labourer was given the authorifed pay scale of

Rs.110-180 (revised Rs.260-400),

4. The respondents have not clearly explained
why thé provisions of para 2512(ii) qF the Manual
hé:%not been applied to the petitioner's case, even
though they reiterated the same provisions in exhibit
R-1(C) of their counteraffidavit referred to above.
During the ﬁourse of the argumentsthe‘learned counsel

for the pet tioner brought to our notice the

Southern Railway8' circular No.3/P.407/IX/Eng/25% DR
[

o
er bng fon)-
dated30.1.1985 which seems to indicate that ﬂ&nagéy
A

the respondents heve woken up to the aforesaid
provisions of the Manual and the averments made
h

by them in their counter-affidavit in 1983 and L
[
: could ot bwk I
additional counter affidavit in 1984, weas devoid
of the enlightenment éommunicated in their above

mentioned circular of 30.1.1986. Ue are tempted

to quote the first few pertinent paras of this

circular as Folloys. A _ Ql,////’




"In terms of the standing orders of Casual
Labourers of FEngineering Branch regardless of whether
they are unskilled, semi-skilled or skilled, are
required to be empanelled as gangman in scale
Rs.200~250 and pos ted to gangs.

There is also & provision in the rules that
casual labourers/substituted working in skilled
grade (and drawing wages as applicable to the skilled
grade viz. Rs.260-400 or above) can be considered for
direct entry into posts of skilled artisans of the
relevant trade to the extent of 25% of the vacancies
erising in that grade/trade.

4 The procedure of earmarking 25% aof posts in
the skilled grade has not been followed on this
division in recent years. It has, therefore, been
decided to review the matter and to the extent of
257 of vacancies that arose after 1.4.1983, it is
proposed to consider staff who have worked in the
skilled grade in units coming within the empanelling
units of various sub-divisions on this division. This
will be applicable to :-

i) Casual [abourer/Substitutes of skilled grade
who have already been empanelled and posted
as gangman and carried out such postings;

ii) Casual labourer/Substitute of the skilled
grade who have been empanelled and posted
as gangman but not yet carried out the
p%?ting;

iii) Casual labourers of the skilled grades of
Constn. project coming uwithin the juris-
diction of various sub-divisions who have
not been in service as on 1.4.1983 but have
left service subseguent to that®,,..”

The above will show that the respondents have virtually
conceded the claim of the petitioner in as much as they
have allowed casual 1ab0urersauho have been empanelled and

. 3
posted as Gangman but not yet carried out the postings %f

§IY 2
“oeeveiAkebcvceaswvbnvezp likerpetitionerjto be eligible
& &~

for being considered for direct entry as skilled artisan
in the scale of 1s.260-400 or sbove. In the context of the
above said circular it will be futile to labour Paz the

6

justification of the claim of the petitioner any further.

2~
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5. Accordingly, uwe allow the petition and quash the

impugned order of. 6.5.83 with the direction to the respondents

i

that the petitioner should be considered for direct entrty

in the scale of £s.260-400 in accordance with the circular

of 30.1.86,men£ioned above} ~The petitioner will be at

liberty to continue ;n the scale of.Rs.260-4QD or join as

a Gangman in the scale of Rs.200-250 without prejudice to

his being considered for regular-absorpti@n»in the scalgn

of Rs. 260 400 in accordance with the aForesaid circular.
thuese

The petitioner, if he &nnbmnnee to stay as a Fitter in

the scale of Rs.260-400 will be entitled to continue

in that pay scale as a8 C1tter in accordance with his

. ‘ Lobc ko
temporary;status and other right%hand benefits accrumnmg

to him in‘accordance yith relevant rules and instructions.

The case 6? the petitioner in accordance with the Circular

of 30.1. 86 should be considered within & period of three

" . -

months. Thé?ﬁgtltlcn is dlsposed of on

I3 h At O
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CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

DATE OF DECISION: [D-1- {930

PRESENT

HON'*BLE MR.N.V,KRISHNAN - ADMINISTRATIVE MEMBER

AND

HON'BLE MR.A.V.HARIDASAN - JUDICIAL MEMBER

ORIGINAL APPLICATION NO.325/89

K.C.Mohammed - Applicant

1.

4.

Versus

Union of India rep.
by the General Manager,
Sguthern Railuay,-

) Madras.

- The Bivisional Personnel

Gfficer,
Sguthern Railway,
Trivandrum,

Executive Engineer,
Construction,
Soguthern Railuay,
Trichur.,

Inspector of Works/III,
Construction,

Southern Railway,

Trichur, - Respondents

-

Mr.K.Ramakumar ' - Counsel for applicant

Smt.Sumathi Dandapani - Counsel for respondents

ORDER

(Mr.A.V.Haridasan, Judicial Member)

In this application the applicant who is

working as a Khalasi in the skilled categbry and

in the pay scale of Rs.950-1500 has challenged

Annexure-=B order of the respondents appointing

Bm//h

Q0-2/"‘

\\‘ J
o



185 S

-

-0

him as Gangman in the lower pa? séale and praying
that thé above order may be quashed and that the

respondents may be directed to allow the applicant
to continue in the grade in which he is presently

working. The facts of the case is stated as follous.

2. The applicanﬁ recruited as a skilled Khélasi
in the scale Rs.950-1500 was granted tempqrary status
from 1983 onwards. The Railway Board has issued
circulars in relation to absorption of Casual Labourers
in skilled or semi-skilled cafegories in reqular empluy-‘
ment. In the.circularé it had beén declared that as
Fér as practigable they should be absorbed in the per-
manent postgiﬁ any other skilled or semi-skilled
categories. 0On the basis of the above circular this
Tribunai has in TA 98/87 directed that, an employee

in the skilled category should not bevcompalléd to

work in the louwer pay scale even in the svent of
absqrption in a permanent post. In a recent circuiar
dated 18.5.1987 of the Railway Board at Annexure-A

the position has been made fprthar clear. But con-
trary to this by the iﬁpugned order at Annexure-~B

the applicant has been appointéd as a Gangman in a
louer pay scale an é permanent basis. The'applicaﬁt
being aggrieved by this ordervhas filea thisvappli-

cation praying that the impugned order may be quashed

ULV A
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and that he may be allowed to continue in the grade

in which he is presently working.

3. The respondents have filed a counter affidavit.
It has been conceded that the applicant was recruited
as semi-skilled Khalasi, Itvis also conceded that in
terms of paragraph 2512 of the Indian Railuway Establish-
ment Manual, Casuai Labourers recruited directly in

: in
the skilled categorissare eligible to be absorbed /regular
vacancies in skilled grades provided they have passed
requisite test to the extent of 25% of the vacancies
reserved for departmental promotidns from the unskilled
and semi-skilled categories. But it is contended that
this.fitment is done after selection subject to the
eligibility, priority and availability of posts. It
has been further contended that as therer-isinotpest
of‘Mopla Khalasi under AEN/OL/ERS sub division (even

in entire Trivandrum Division) it is not possible to

~absorb him as Mopla Khalasi and that was why he uas

empanglled as a Gangman. It is further made clear
that if the applicant is not willing to be-;ggérbgd
as Gangman in lowver grade of Rs.775-1025 in Group 'D’
service he can continue as Mopla‘Khélas; (temporary
sfatus) till the project work éeases, if he makes an

application containing the clause:

"Subject to myself seeking the risk of
retrenchment in the event of closure

of Project Work in the meanwhile."



~lim

The respondents have stated that as there is no merit

in the application, the same has to be dismissed.

4. Whan the matter has come up for argumant
the counsel on either side submitted that identical ‘
case TA 98/87 has been disposed of by this Tribunal
R - |

and this case also may be dispossd of in the same line.

r
In the counter aFPidavit itself it has been stated

that if the applicantﬂis not uilling to be absorbed

as Gangmaﬁ in louer grade that is Rs.775-1025 in Group
'D' service he can continue as Nopla Khalasi (temporary
status) till the project work ceases underfaking the

risk of being retrenched in the event of the closure

of the project.

5.  In TA 98/87 it has been held that the applicant
would be at libefty to Fontinue in the scale oé Rs.
260-400 or join as a Gangmanvin the scale of Rs.200~

250 uithogt'prsjudiceaﬁe should ibe: considered for
regular absorption in the scéle o?'Rs.260—4UD-in accor-
dance with the Circular dated 8.1.1986 of the Southern
Railuays No.J/P/407/1X/Eng/25% DR dated 10.1.1986.

As the counsel on either side agreed that this appli-
cétion also méy be disposed of on the above lines,

we allow the application and quash the Annexure-B3

drder dated 21.4.1989.with a direction to the respondents
that the applicant should be cmﬁsidered for direct entry

/'. -0-5/"'
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as a Khalasi in thé skilled grade. in accordance with

the circulér dated 30.1.1996. Tﬁe applicant would be

at liberty to continue in the scalé-df Rs.950-1500 or

to join as Gangman in the scale Rs.775-1025 without

érejudice to his being conéiderad for regular absorption

in the scale of Rs.950—1$00 in accordance with the above
Choet?>

circular., If the applicant just to stay as Khalasi in

the scale Rs.950-1500 he uquld be entitled to continue

in that scale as Khalasi with temporary sfatus and other

rights and liabilities accruing to him in'accardance

with the rules and instructionsef%ﬂb(gg&gtpé,{p&/AQ@&ig

Jé Q. agc N, i ry —»humld

S

(A.V.HARIDASAN) - (N.V.KRISHNAN)
JUDICIAL MEMBER ' ADMINIS TRATIVE MEMBER
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CENTRAL ADMINISTRATIVE TRIBUNAL:ERNAKULAM BENCH
Date of decision: 30-3-1290
.Pregent

" Hon 'ble Shri NV Krishnan, Administrative Member
-and
Hon'ble Shri AV Harldasan, Judicial Member

RA 40/90 IN mA 325/89

1. ‘Union of India rep. by the )
General Manager, Scuthern Ralluay;

Madras. \ Appllcants/

Respondents in QA
2. The DlVlSlonal Personnel Officer,

Southern Railway, Trivandrum.

3. The Executive Engineer (Constn.)
Southern Ralluay, Trichur.

4, The Inspector of Uorks/III
- Construction, Southern Rallmay,
_Trlchur. _ v )

Vs,

KC Mohamed, I0W/III/Construction, '
Southern Railuay, Trlchur. ¢ Respondent/
Applicant in QA

DRDER

‘Shri AV Haridasan, Judicial Member.

" This application has been filed for revieu of

the order passed by us in OA 325/89 on 19.1.1990.
As the counsel on either side submitted that this 032,
\ o~ :
case could be disposed of in the same manner as TA
98/87 of the Madras Bench of the Tribunal was disposed
od . . Ll
of, we allow th®g application and direct that the
applicant would be at libenty.to continue as Mopla Khalasi
in the scale of R 950-1500 till such time as they get

‘a chance’ to be absorbed reqularly in that cadre with

.-02~'
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the rigﬂﬁs and liabilities arising out of that. Ia- ok,
p;,sstv?

L

vmekthg that order we al=o made a direction that the

case of the applicant in accordance with the circular

Df'31l1.86_should‘be considered within a period of

3 months. This direction was made by us because

ther e was a similar direction in the order in TA 98/87

Cornld 62
uhlch the counsel on egither side had agreed &0 follou&d

Now the learned cuunsel fqr the review applicant has

: . ¢
submitted that as vacancies sufficient to accommodate

the original applicant in the skilled grade would ndt

arise within a period of 3 months, there is a practical

’ difficulty in consideriné the case of the app;icant

in accordance with the directions contained in the

circular dated 31.1.86 within a period of 3 months

‘and~therefore, the last sentence of our order dated

19.1.90 passed in the original appiicatian fixing the

time limit-may be aé;eteg.\

2_ We have heard ﬁhe learne d cqunéel for the respondents
for thé‘revieu applica:;on. He alsoc agrees that thej
request made by the review applicant is legitimate.
Therefore, we allow this aéblication and delete the last
sentence iﬁ haragraphés of éur order dated 19.1.90

in OA 325/89. The amendment resultiﬁg Ffom this order
has'bean c arried oqt by us now uith,c0pies 6? the amended
ordervto the parties concerned.

3 There Qillgbe no drder'as to costs. LJ;Z»////,,a :

/ ' 5‘/\31%

(AV Haridasan) (NV Krlshnan)
Judicial Member o - Administrative Member

30.3.90 ‘ 30.3.90



