CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM BENCH
" 0.A.No0.325/96 : '
Thursday this the 4th day of June, 1998.

CORAM:

L4

HON'BLE SHRI A.V.HARIDASAN, VICE CHAIRMAN
“HON'BLE SHRI A.M.SIVADAS, JUDICIAL MEMBER

HON'BLE MR.S.K.GHOSAL, ADMINISTRATIVE MEMBER

v

1. A.K.Paul,

' Machine Assistant(Offset),’
. Government of India Press,
Koratty.

2. A.L.George,
Machine Assistant,
Government of. India Press, ~ :
Koratty. ' ' . .Applicants

(By Advocate Mr.M.R.Rajendran Nair)

vs.
1. The Manager,
Government of India Press, :
Koratty. '
2. The Director of Printing,

Ministry of Urban Development,
Government of India, ,
Nirman Bhavan;

New Delhi.

3. Union of India represented by
' Secretary to Government,
Ministry of Urban Development,
-Department of Printing and Stationery,
New Delhi. ) . .Respondents

(By Advocate Mr.S.Radhakrishnan, ACGSC)

The Application having been heard on 4.6.98, the

Tribunal on the\same day delivered the following:

-/.\"\'
ORDER

HON'BLE SHRI A.V.HARIDASAN,VICE CHAIRMAN:

'IApplicantsztmain number had ear;ier filed O.A. 696/94
for absorption as Machine Aséistants(offset) w.e.f. 1.11.89
with v'consequential benefits. This application along with
O.A“l737/94 and 0.A.1664/94 was heard by a Bench of the

Tribunal and was disposed of by a final order dated 29.5.95.
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The Tribunal gave the follow;ng declaration and directions:

"5. The situation that has now arisen namely alleged
"grant of wrong promotion and alleged denial of rightful
promotion, has to be. examined carefully. Respondent
Director . of Printing, Ministry of Urban Development,
Govt. of India should‘consider the whole issue afresh.

He will extend opportunities to all the Machine
Attendants(Offset) to put forward their respective
claims. Thereafter, the said Director will make
promotions " to - posts of . 'Of fset Machine

Assistants'( with the help of a Departmental Promotion
Committee if that is contemplated by the rules). If
it is considered necessary, supernumerary posts may
also be created to accommodate those who would have
obtained promotions but for the restructuring.It will
be open to applicants to place their grievance
regarding the date from which they should get
promotion before the Director. A final decision in the

matter will be taken within four months of the date of
receipt of the representations. . Respondent Director

will invite representations'and indicate the last date
by which representations. should be received which
should not be beyond two months of today.
6. Status quo as on'foday will ‘be maintained -till
- final orders are made so that the matter 1is not
complicated in the meanwhile." -
2. Pursuant to the above, applicants 1 and 2 submitted
detailed representations_Ahnexures A-9 and A-10 respectively.

In purported obedience of the directions contained in the

order of the Tribunal in 0.A.696/94 and connected cases, the

. first respondent passed the impugned order dated 13.2.96,

according to which the applicants had been regularised as
Machine ASSistéhts(Offsetf»w.e.f. 25.11.92. Alleging that
the appliéanfs " had been working : ~as Mach}ne
Assistants(Offset) even w.e.f. 1.11.89 and aft@btrahﬁmérmd
also been £fade féstéd in August;l990, the abplicanté filed

the present application impugning Annexure A-11 order and for

v

a - declaration that they are entitled to get their

appointments as "Machine- Assistants(Offset) - with
retrospective effect from 1.11.89 with consequential
benefits. The " application was heard by a Division.

Bénch»conSisting of Hon'ble Mr.A.M.Sivadas, Judicial Member
and Hon'ble Mr.S.K.Ghosal, Administrative Member.. The
Judicial Member sét aside. the order . on thé ground that it is

cryptic and devoid of application of mind since it is not
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discernible from the order as to whether the Director had

]

considered the'entitlement of the'applicénts for'absorétion
’witﬁ effect from fhe aate ‘they - claimed absdrption and
whether the necessity of creating supgrnﬁmerary posts wés.
COﬁsidéred5 The learned Aaministrative Membef,on the other

hand opined that it 1s -always not practicablé for all
administtative orders to contain detailed reasons and that,

therefore, the proper 'éourse ‘would be  t§ direct the
respohdents to pfoduce'.the file which led to the impugned
order and to see Qhéther the file.woﬁla diséloée reasons
and then_dispose of the application acéordingly. In vie& of
the cleavage of “views,  the Bench. aecided‘ to réfer‘ the
matter to the Hon'ble Chairman under. Seétion 26 of the
Administrative Tribunals Act. They formulated the following

points for reference:

"(1) Is it not necessary that 'A-11 order itself
should contain the reasons for the conclusion?

(2) wWhen “the direction is given by the Tribunal to
take a decision by a respondent, is not. that
respondent bound to consider the matter on
merits and dispose it of by a speaking order
considering all aspects and the grounds raised
by the applicants and reflecting them in the
decision itself? : ‘ S

(3) 1Is it legally correct to say that "given the:

: very nature- and quantum -of administrative
decision making it will be totally infeasible to
insist that all finally issued administrative
orders must contain explicitly all the grounds
for and against those final orders? '

(4) 1Is it legally correct to say. that unless there
is a clear .and prior direction from the Tribunal
to consider a particular representation and then
pass a speaking order, the requirement of
passing a. speaking order cannot be presumed to
exist in all the cases? '

(5) In  the absénce of detailed reasons for the
conclusion in A-11 order, is it. for the Tribunal
to call wupon the respondent department to
produce all concerned Trecords and examine
whether before arriving. at  the ° .impugned
"administrative decisions, reasonable
considerations had been had of all the relevant
and pertinent factors?"
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3. When the Hon'ble Chairman after hearing the matter
himself by order dated 1.1.98 held that it would be
proper to refer the case to.a Full Bench to decide:

"(i) Whether in the facts and circumstances of the
case, 1t 1is necessary to resolve the points in
difference referred to the third Member? If so,
the Full Bench may resolve the difference,

OR

(ii) Whether the case can be finally decided on the
basis of the materials available before the
Tribunal. If yes, the Full Bench itself may
finally decide the case, after hearing the
learned counsel for the parties".

The matter was then placed before the Hon'ble Chairman on
the administrative side for constituting a larger bench to

hear and settle the disputed points and the Hon'ble

Chairman has constituted the Full Bench.

4. When the case was opened before the Full Bench, at
least on one point we found unanimity of\déws; between the
counsel. Counsel on either side were of the view that the
order of reference is incompetent . According to the
learned counsel, where there is a difference of opinion
between two Members constitutihg a Division Bench and the

case 1s referred to Hon'ble Chairman in accordance with the

provisions of Section 26 of the Act, the Hon'ble Chairman

has to either resolve the issue himself or refer tHe
matter_ to other Member or Members. Sectioh 26 does not
empower the Chairman to constitute a Full Bench, argued
the counsel. '

5. We have heard the arguments Qf the learned counsel
and considered the matter. Clause (d) of sub-section (4)

of Section 5 of the _Administrative "Tribunals Act,1985

"empowers the Chairman to constitute a Bench composed of

more than two members. It reads:



"(4)  Notwithstanding .anything contained in sub-
section(l) the Chairman- ‘ ' ‘

(a) -

(b) ..
(c) .o

(da) may, for the purpose of securing that any case
cases which, having regard to the nature of the
questions ‘involved, requires or require, 1in
his opinion or under the rules made by the
Central Government in this behalf, to be
decided by a Bench composed of more than two
members issue ‘such general or special orders,
.as he may deem fit: :

Provided that every Bénéh 'éonsstituted }in
pursuance of this clause shall include at least one
Judicial Member or one Administrative Member."

The ‘opiﬁipn of the Hon'ble Chairman as to whether a
particular case 1is required to be decided by a bénch
composed of more than two members has to be formed having
regard to the nature of the question involved in the case.
In this case as the Hoﬁ'ble'Chairman heard the case on a
reference under Section 26, an opinion was formed that the
case Qas requiredlto be aeciaed by a bench composed of more
than two members.:It was’thus that the Hon'ble Chairman
has constituted ﬂﬁs Bench. Just bécause the matter éame
to be heard by the Hon'ble Chairman on-a reference‘ﬁnder
Section 26, the Hon'ble Chairman's power:to cénstitute a
larger beﬁch under Section 5(4)(d) is ndtl affected.
Therefore we do not find any merit in the argument advanced
by tge counsel. -Further‘ neither of the parties has
challenged fhe cdrfectness of the order of the Hon'ble
Chairman constituﬁing this Full Bench'gegélly,

6. | Coming to the issue~under consideration, according to
the order of the Hon'bie éhairman, the.Fuli Bench has two
alterhatives;i.e., it may cdnsider‘whether_in the facts and

circumstances of the case it is necessary to resolve the



difference of views referred to third Member and if found
necessary, the difference may be resolved. or the Full Bench
can dispose of the case finally on the basis of materials

available before the Tribunal.

7. Learned counsél on either side agreed that the Full
Bench may dispose of. the matter finally after the
respdndents producing the file which led to the passing of
the impugned order. The learned counsel for the respondents
produced for our perusal the file which led to the péssing
of the impugned order. Accordingly, we have perused the
file, the pleadings in this case, and the relevant orders
.and have also heard learned counsel apéearing on either
side. The impugned order Annexure A-11 wés passed in
obedience to the directions contained in the order of the
Tribunal in 0.A.696/94 and connected‘cases_(Annexure A-8).
A perusal of paras 5 & 6 of the order Annexure A-8 which
have been extracted(supra) would make it clear that as per
the directions the Director of Printing had to consider
the whole issue afresh, to extend opportﬁnities to all the
Machine Attendants(Offset) to put forward their respectiye
claims,thereafter to make promotions to posts of Machine
Assistants(Offset) with the help of Departmental Promotion
Committee,if necessar? and if it was considered necessary,’
SUpernumerary posts might also be created to accommodate
those whé would have obtained promotions but for the
restructuring. The applicants were to make representations
indicating. the dates with effect from whicﬁ they
claimed absorption as Machine Assistants(Offset). A final
decision was directed to be taken after the above said
exercises. Going through the impugned order Annexure A-

11, we are unable to find that there has been any
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consideration as to what would have been the dates on which
the applicants would have become eligible for absorption
as Machine Assistants (Offset) but for the restructuring.
There is no indication also as to whether it was necessary
at all to consider creation of supernumerary posts or
whether that aspect was considered at all by the Director.
In the file especially in the order of the Director dated
2.2.96, the only consideration regarding the case of the
applicants was shown as follows:
" S/Shri A.K.Paul and A.L.Geofge[ Offset Machine
Assistants have made a request for antedating their
appointment to the post, in their 0.A.696/94.
However, it has been observed that the Press have
taken a stand in the said 0.A that they have never
worked  as Offset Machine. Assistant prior to
25.11.92 and have never been asked to work to the
said post even on promotion on adhoc basis prior to
the said date. It has been decided that the dates of

appointment of Sh A.K.Paul and Sh.A.L.George may
remain unchanged."

8. On a careful reading of the above, we are convinced
that the Director had not bestowed any conéideration on the
claim of the applicants for absorption as Offset Machine
AsSistants w.e.f.vl.ll.89 or 30.8.90 when they passed the
trade test. The file does not disclose that the necessity
or desirabiiity of creating éupernﬁmefary posts was
considered. In this view of the matter, we are of .the
considered view that the impugned order Annexure A-llris
liable to be set aside for want of application of mind.»The
Director of Printing ought to be directed to reconsider

the entire issue afresh strictly in accordance with the

directions contained 1in the order of the Tribunal Annexure

A-8 and to give the applicants a speaking order.



9. ~ In the light of what is stated above, OA is disposed

of -with the foliowingAdeclarations and directions:

(i) Impugned order dated 13.2.96 Annexure A-1l1 1is set

aside.

(ii) .Second respdndent is directed to reconsider the whole
issue pertaining to thé éiaims of the applicants
for antedated absorption as | -Machine
Assistants(offset) wne.g, 1.11.89 or at least with
effect from the date tﬁéy passed the trade tgsﬁ} and
to pass a speaking order in accordance with the

~directions contained in the order of the Tfibunal in

O.A.696/94 and connected cases in the light o£ the
observation made in'parégraph-B of this order.

(iii) The above exercise shail be completed and a speaking
order( shall .be given to the appiicahts‘ within‘ a
period-df six ﬁonths from the date'of'receipt of a

copy of this order.

Dated the 4th June,1998.

(A.M.SIVADAS) - (A.V.HERIDASAN)

(S.K-.GHQ _ |
RATIVE MEMBER JUDICIAL MEMBER VICE CHAIRMAN

njj/9.6
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LIST 'DF A NNEXURES

Annexure A=~ 8
Annexure A= 9
Annexure A-10

Annexure A=-11

Order in O.A 696/94 dated 29-5-95 by
this Tribunal.

Representstion dated 14-7-95 submitted

by the 1st applicant to the 2nd respondent.

Representation dated 14-7-35 submitted
by the 2nd applicant to the 2nd respondent.

Order . .F.lo.16011/43/95/E1 dated.13-2-96
issued by 1st respcndent.

O.....ta



CENTRAL ADMINISTRATIVE TRIBUNAL, ERNAKULAM. BENCH

0.A.No.325/96
Tuesday, this the 18th day of November, 1997.

CORAM:

HON'BLE MR AM SIVADAS, JUDICIAL MEMBER
HON'BLE MR SK GHOSAL, ADMINISTRATIVE MEMBER

1. - AK Paul,
- Machine Assistant(Offset),
Government of India Press,

Koratty.

2. AL George,
Machine Assistant,
Government of India Press,
Koratty. ‘ - Applicants

By Advocate Mr MR Rajendran Nair

Vs
1, . The Manager,
Government of India Press,
Koratty. _
2. . The Director of Printing,

Ministry of Urban Development,
Government of India,

Nirman Bhavan,

New Delhi.

3. Union of India represented by
: Secretary to Government,
Ministry of Urban Deve]Opment
Department of Printing and Stationary,
New Delhi. - Respondents

By Advocate Mr § Radhakrishnan, ACGSC
By Advocate Mr N Nagaresh, Court Commissioner
The application having been heard on 18.11.97

the Tribunal on the same day delivered the
following: _



ORDER

e

HON'BLE»MR AM SIVADAS, JUDICIAL MEMBER

. The applicants seek to éuash A-11, to declare

‘that they are ‘entitled to get their appointment as'
Machine Assistants(Offset) with retrospective effect
from 1.11.89 and to refix their pay gccording]y withl

all consequential benefits...

2, The applicants commenced service as Machine
Inkers on 1.3.73. They were latter redesignated as
Machine Attenders in the year 1976. They were
éromoted as Machine Assistants in the Letter Press
with effect from 10.10.83 on ad hoc basis as per order
‘dated 23.3.92, the appointments of applicants along
with certain others were reg#larised with effect from

10.10.83. The Letter Press was kept idle witﬁ effect B
from 1986. Consequent to this, the Machine Assiétants
in the’Letter Press w;réasked to work in the Offset
Press. Applicants along with certain others were
deputed for training in the offset fe;hno]ogy and on
successful completion of thev training they were
directed to perform the duties.atta;hed to the post of
Machine Assistants(Offset). The appl}cants for

ré&ressa]. of their. géievances ‘h%d'vto approach this
: : . . h

-
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Tribunal on various océasions. The app]icanté heredn

and certain other persons filed 0A-696/94, 0A-1737/94 -

and 0A-1664/94, In the common order in these OAs,

this Tribunal directed the second respondent herein,

- the Director of Printing to take a decision in the

matter within four months from the date’ of the

representation.

3. Apélicgnts two iﬁ nﬁmber theréin submitted‘?4;
A;9 and A-10 represeﬁtations in pﬁrsuance of thé said
cémmqnorder. Those two repr;sentations were dispésed
of by. the second respondent  as pef A-il impugned

order.

4, When thev OAV came up - for hearing, learned
counsel appeafing for the applicants submitted that at
the outset thiS»impugned order A-11vis-not.sustainab]e
and is Jliable to be set aside and  the second
respondent is to be directed to pass a fres.h. order

after a proper consideratibn in the light of the

b

directions contained in the common order in ‘the above

said OAs and also_for the reason that all the grounds
raised in these representations have not been looked

into by the second respondent.

't
!
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5. In the common order in the said OAs it has been

stated that:

"The situation that has now arisen namely
alleged grant of wrong promotion and alleged
denial of rightful promotion, has to be
examined carefully. Respondent Director of
Printing, Ministry of wurban  Development,
Government of India should consider the whole
, issue afresh. He will extend opportunities to
n;17 all the 'Machine Attendants(Offset)' to put
\ hforWard their respective claims. Thereafter,
the said Director will make promotions to posts
of 'Offset Machine Assistants' (with the help
of a Departmental Promotion Committee if that
is contemplated by the rules). If it 1is
considered necessary, supernumerary posts also
may be created to accommodate those who would

have obtained - promotions but for
restructuring." ‘
6.. A-11 does not contain any consideration as to

the necessity of creatiné supernumerary posts. So'the
‘directionpof this Tribunal has not been comp]ied with
B when the second respondent was directed to take a fina]
- decision in the 'matter. It is not that the second
respondent Director can dispose of the representation
without touching a]l the aspects especial]y ]eaving the
direction of this Tribunal to consider the necessity of
creatlng supernumerary posts and also leaving some of
the points raised in the representations -A-9 and A-10.

It is not enough to give a finding alone. The deC1sion

arrived at\Sh0u]d be supported by reasons. A party is

)
by
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entitled to know on what ground his request has been
rejected or turned down. A party aggrieved by the
order of the refusal to grant the relief sought for
will be ~in a position to challenge that order only
where.réas;ns are stated. It cannot be arguéd for a
moment that the administrative authorities are relieved
of the responsibility to state reasons while passing an
order. The order even when passed by an administrative
authority shall not be cryptic or haphazard. It sholld
clearly contain reasons on which the decision has been
: arrived} at. When the direction is given to take a
decision by this Tribﬁnal to the second respondent, it'
-goes without saying that the second réspondent is bound
-tq consider the matter on merité and to dispose of by a
speaking order éonsidering all the‘aspeéts. He cannot
have the option of ignoring the direction given by the
Tribﬁna] and also not to consider some of the point§
‘raised in the representations which are necessary for
arriving af'a correct .and proper decision. The second
respondent owea a minimum duty to consider all the
aspects. Whether he Agrees with the app]ican;s ot,not

is a different matter.

7. Mr S  Radhakrishnan, Additional Central
Government  Standing  Counsel appearing for the

respondents vehemently argued that A-11 impugned order

0.6
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is not liable to be-quashed By stating the.reasons for
arriving the conclusion contained in A-11. a The
arguments are quite attractive. But the Question is

whether the argument advanced by the learned counsel

can be taken as substitute for the reasons to be stated

in the order.

8. In Mohinder Singh Gill and another Vs The Chief

Election Commissioner, New Delhi and other, (AIR 1978

SC 851) it has been held:

8. The second equally relevant matter is
that when a statutory funétionar& makes | an
order based on certain grounds, its validity
must be judged by the’reasons so mentioned and
cannot be supplemented by fresh reasons in the
shape of affidavit or otherwise. Otherwise, an
order bad in the beginning may, by the time it
comes to court on account of a challenge, get
validated by additional grounds later brought'
out. We may here draw attention to the
observations of Bose J in Gordhandas ‘Bhanji
(AIR 1952 SC 16) (at p.18):

"Public orders publicly made, in exercise of a
statutory authority cannot be construed in the
light of explanations subsequently given by the
officer making the order of what he meant, or
of what was in his mind, or what he intended to
do. Public orders made by public authorities
are meant to. have public effect and are
intended to affect the acting and conduct of
those to whom they are addressed and must be
construed objectively with reference to the
langdage used in the order itself."

Orders are not like old wine becoming better as
they grow older." '

Q.7
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9. So it is quite evident and clear that the order
itself should contain the reasons for the conclusion
aﬁd it -cannot be supplemented by making submissions

across the Bar.

10. Professor Wade in his celebrated work on

Administrative Law has stated thus:

'VA]though there is no general rule of law
requiring the giving of reasons, an
administrative authority. may be unable to show
that it has acted lawfully unless it expl ains
itself. Thus where the Act empowered licensing
justices to refuse a licence on one of several
spcified grounds, and they refused an
application without stating any ground,
mandamus was granted to make them state the
ground even though they were not obliged to
give their reasons for it. Going still further
the Privy Council held that a minister who had
failed to give reasons for a special tax
assessment had not shown that it was correct
and that the taxpayer's appeal must be allowed.

And in a series of industrial cases it has
been held that industrial tribunals must give:
satisfactory reasons in order that the losing
party may know whether he should exercise his
right of ~appeal on a point of "law. The
principle of these decisions comes close to
recognising ~a general right to reasoned
decisidns, since the right of appeal on a point
of law is very common; and the same logic might
be invoked elsewhere, since there is always a
right of recourse to the High Court for error
on the face of the record. Yet a further
consideration is .that the Hose of Lords has
indicated that if a minister fails to explain a

. decision satisfactorily, it may be condemned as
arbitrary and unreasonable." (Fifth Edition, Pages

486 and 487)

..8
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11. In Madhya Pradesh Industries Ltd. Vs Union of

‘India and others, (AIR 1966 SC 671), it has been held:

"So it is essential that some restrictions

“shall be imposed on Tribunals in the matter of
passing orders affecting right of parties; and
the least they should do is to give reasons for
‘their orders."

12. In T Susanna Vs Postmaster and others, ((1995)

30 ATC 451) this Bench of the Tribunal has held:

"No authority can reach conclusions without
reasons, and that reasons must be discernible
on the face of the order as the party against
whom an order is made is entitled to know the
reasons, upon which an order against'him has
been . made. Likewise, the authority making
judicial review, must know the reasons upon:

- which the administrative authority acted.
These are elementary requirements of rule of
law..."

13. Again in G Rajendran Nair and another Vs Union

of India and otheré, ((1995) 29 ATC 756) this Bench of

the Tribunal depricated a cryptic order passed by an
officer and quashing the order directed the officer
who passed it to pass a speaking order supported by

reasons.

14, In the light of what is stated, the order
passed by the second respondent which is communicated
as per A-11 as far as the applicants are concerned is

lJiable to be quashed.
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15. Accordingly thelOA is allowed quashing the
A-11, directing the 5écondvfespondent who has passed
the order which is communicated as per A-11 to

consider afresh and pass a speaking order. supported

)

(AM SIVADAS)
JUDICIAL MEMBER

by reasons. No costs.

Dated, the 18th November, 1997

trs/2011
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16. With due respect to my learned Brother, the
Jﬁdicial Member, I would like to disagree from his
assessmﬁn& of what is requlred to be recorded in the
impugned order at A-11 and from his direction. based
thereon that the impﬁgned order is untenable and is
therefore quashed and remanded to the respéndent,
Director of Printing, Ministry of Urban Development,
Goverﬁment ofIIndia, for a fresh consideration of the °
matter and for passing ;2 a more detailed and
speaking order. My reasons for this disagreemeht

have been discussed below..

17. The impugned order A-11, which orders certain
promotions including those of fhe twojabp]icants in
this OA as:-Maéhine Assistants(Offset) with‘ effect
from a certain date i.e. 25.11.92 when va;ancies were
. | 43

available, has admittedly been passed as a fol]ov;% '
of the directions given by this‘ Bench at A-8 in
0A-696/94. Thererthe saﬁe applicants with the same
substanti&e pfayers were concerned. That OA was
decided aillong Qith a number of connected cases on
29.5.95 under a common order.

18. The operative portion of that order at A-8,

which is contained in paragraph 5 thereof, may

usefully be reproduced to understand the back ground
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to the passing of the impugned A-11 order. We quote
accdrding]y:

"Respondent Director of Printing, Ministry of
Urban Development, Government of India should
consider the whole issue afresh. He will
extend opportunities to all the 'Machine
Attendants(Offset)' to put forward their
respective claims.  Thereafter, the said
Director will make promotions to postg of
'Offset Machine Assistants' (with the help of
a Departmental Promotion Committee if that is
contemplated. by the rules). If it 1is
considered 'necessary, supernumerary posts
also may be created to accommodate those who
would have obtained promotions but £for .the
restructuring."

The above order of the Tribuna] at A-8 went further to
say‘that it was open to the appliéants‘to place their
grievances regarding the date from which they should
get promotion before the Director. A final decision
in the matter was required to be taken by the Director
within a time limit of four months ffbm the date of

receipt of the representations.

19. In the present OA during the stage of
hearing, the contentions taken by the learned counsel
for the applicants against the impugned order A-11 éﬁi'
that it does not reflect consideration in adequate
detail of the various grounds taken by‘the applicants

while making representations for their promotions  as

Machine Assistants(Offset) with effect from 1.11.89

ay

&
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and that the said'impugned order doés not specifically

reflect whether any consideration was given to the

need or otherhise for creation of supernumerary posts
to accommodate their requests._'In other words, the
impugned order is the result §f non-application of
mind and 1is not ak speaking order, though. the
respondent Departﬁent was required to pass such a
speaking order in compliance with the order of the
Tribunal in the earlier 0A—696/§4, he has argued.

Because the impugned'order is not a speakiﬁg order,

'according to the learned counsel for the applicants,

there has been a failure of natural justice and their

right to seek appropriate remedies againt the impugned

order has been unjustly and illegally jeopardised.

Therefore, he has contended inter alia, the impugned

order should be held invalid.

20.  In this context, I have to observe that the
background to the pyeseht treatment of the caée of the
applicants by the official fespondents, namely, that
because of lack of regular vacancies their Substantive
prayefs could not be granted by appointing‘fhem with
retrospective effect from 1.11.89, had been .placed
before the Tribunal in that earlier 0A-696/94. It is

also on record that the respondents had considered the
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question whether tov create or not to create
supernumerary posts, but had not agreed to do so.
- This decision of’thé respondent Departmeﬁt was also
placed before the Tribunal in that same earlier 0.A.
Paragraph 4 of the order passed By this Bench at

~A-8 evidences these facts.

21, The general principles, which should govern
the mannér of passing of administrﬁti&e orderé; as
discussed above by ‘the learned 'Judiqial Member,
amply supported by. authorities, are .doubtless

extremely - relevant and valid considerations; They
are incontrovertible wherever théy'have been held to
be so applicable by the authorities. It is well
recognised that these pripcip]es gleér]y apply to.
all judigial and quasi-judicial orders passed by
such officers. Tﬁey are eﬁua]ly applicable to othef
administrative orders where iis inter partes or even
vested of legal rights vié-a-vis the public
authorities are invoived. Howe#er; theée princip]eé
are .neither universal in their application 1in
respect 6f administrative .orders of all kiﬁds, nor
are they téta]ly unexceptionable. In administrativev
matters, othe; than those-mentioned abo?e,'the scope

of application of these ériteria, laid down for

valid and fair administrative orders, .will have to

e
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be examined in the totality of the circumstances of
the specific cases. ‘While examining the scope of
app]icabi]ity of one or more of such criteria, which
come ’under tﬁe generai headings of fairness,
reasonablenesé and pfinciples of natural justi;e)in
a concrete case, where an administrative
authqrity has passed an order, special consideration
must be had of the background to the case, the
nature of discretion exercised by tﬁe concerned
administrative éuthority, thg nature of a}]eged
rights involved,vthe kind of damage or injury that

it is likely or is alleged to have been caused.

22. Given the, very nature and quantum of
édministrative decision-making, it will be totally
infeasible to insist that all finally issued
administrative orders must cohtain“exp]icitly all
the grounds for and against those final orders. It
‘seems to me, based on my limited knowledge of
administrative law, that any number of authorities
have endorsed this latter point of view. In my
humble opinidn, it is too well;sett]ed a rule of law
to be sﬁpborted'.once agaiﬁ by ‘cipingm‘numerous

authorities.

23, Further, in.my considered view, the relevant

qﬁestions in this particular context, considering

<)
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the threshold contentions urged by the learned
counsel for the épp]icants, are: (a) whether in the
totality of circumstances pf the present case, the
criterion of a detailed speakin‘g order, explicitly
reflecting fhegrounds urged, ;Ché final order was
required to be satisfied by respoﬁdent Department
and fb) whether the impugned order can be considered
as having been passed.mee;ing the reduirement laid
down in the A-8 order passed earlier by this Bench.
At this stage it will not be necessary for us to

consider, other substantive,.grounds. urged by the

applicants.

24, ﬁithout going into the maintainability of the
impugned order A-11 on merits, which is not relevant
at this stage, it will “also b€ mnecessary for us to
examine whether, prima facie, the said ordér is
totally devoid of_any reason and is thus arbiﬁrary,
unfair and suffers patently from non-application of
mind, and is therefore invalid.  This islfmain
challenge made by the applicants at }the present
stage of the proceedings against thevimpugned order

A—ll .

25. In other words, we will have to 'apply the
test here as to whether the basic reasons for
ordering the regularisation of the promotion of the

/
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applicants to the post of Machine Assistants(Offset)
with effect from\ZS.li.92, and not with effect from
1.11.89 as claimed by the 'app]icants,' who
significantly havé not claimed any legal rights for
promotion arising from specific provisions of the

relevant Recruitment Rules, haﬁé‘been mentioned in

the impugned order.

26. The impugned order relating to the 1st

applicant, Shri AK Paul, states as follows:

"Shri AK Paul, the then Letterpress Machine
Assistant, who has been transferred to the
post of Offset Machine Assistant with effect
from 25.11.1992 on ad hoc basis, is_

regularised in the same post with effect from

25.11.1992 against the remaining.one vacancy
of Offset Machineman under GFR-77."

(Underlined by me for emphasis)

27, Similarly, for the 2nd applicant Shri AL

George, the impugned order states as follows:

"Shri AL George, the then Letterpress Machine
Assistant, who has been transferred to “the .
-post of Offset Machine Assistant with effect
from 25.11.1992 is also regulafised in the
post with effect from 25.11.1992 against the
transfer/direct recruitment quota vacancy of
Offset Machine Assistant in the Augmentation
Scheme." ' '

(Underlined by me for emphasis)
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28. It'is clear that the respondent'Department,
while passing the above orders contained in A-11,
has considered’the'vagancies ac;ua]]y évéiiab]éfand
further tﬁat in the case of the 2nd applicant has
gone vbéyond the vacancies normally available ‘and
given him the benefit of a'vacancy arising under the
AugmentationIScheme. The crucial issue is whether
the respondent Department was feqﬁired to have gone
beyond statiné these reaséns for.the regularisation
of the appliéantél in the posts °f. Machine
Assistants(Offset) with effect frog 25.11.92, in thg
impugned order itseif, giveﬁ the background of the
case tha£ we have already observed. To my
understanding of the basic principles of
administrative 'law, the respondent Department was
not so requifed. Why I havé_come to this conciusion

is explainéd below.

29. 'The‘domamnwéggurely administrative orders has

:been distinguished from quasi-judicial and judicial

functions, which the administrators are quite often
called upon to ‘discharge, for good and 'adequate
reasons by the .well-known authoritieg. According to K
me, the matters concerning claims fof promotion, not
baséd on brovisions of recruitment rules and 6ther

statutory and constitutional provisions, squarely

come ° under the province of = such purely

a

administrative functions.
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50. Here, promotions,. have admittedly not béen
claimed as a legal right, i.e. under éhe recruitment
rules; 'but..héve been based on a vague statement
infringement bf the fundamental right under Article
14 of the Constitution, i.e. équality before law and'
equal proﬁection of the ]aws.l Under the impugned
order A—ll, dealing with thesé claims, promotions
have been ordered with effecf froﬁ a date when
yaéancies became availab]é. _Fufther, whether or not
supernumerary posts should be created is entirely a

| matter of administrative policy and expediency.

3%. Though oraers, even in such matters, may
still be subject to judicia] review, unless there is
a c]eér and prior direction from a competent
judicial ~forum like the Tribunal to consider a
ﬁarticular representation for promotion under these
circumstances'and-then pass a speaking order, the
requirement of paséing a speaking order cannot be
presumed to exist in such cases. The order of the
Tribunal at A-8 as quoted above did not specifica]]y.
mention any such requirement to be complied with by
the respondent Department while 6rdering promotions,
which the Tribunal called upon the second respondent

to pass and communicate. The second respondent,

according to me, has . done...precisely what the
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Tribunal had ordered, namefy, that he conéidered the
matter of promotionsAafrésh for all the concerned
employees ,comﬁrehensively,. inéluding thet preéent
- &3
app]icantg)»assessed their relative positiond and
decided upon their promotions baéed on the vacancies
available; but found it .iﬁexpedieﬁt to create
supernumeréry posts. He, thérefore, finally
reguiarised the promotion .of the applicants aé
Machine Assistants(Offset) from 25.11.92 wﬁen
vacancies wefe , éctua]]y‘» avai]ab]é.‘ What the
respondent has not explicitly stated in the impugned
order is the obvious, that ié, that supernumerary
posts‘were ﬁot considefed necessary to be created by
tﬁe respondentlDepartmént. But that cannot be held,
‘according to me, as act of irregu]arity. From the
background to the present matter and the'ﬁording of
the impugned order, it c;n be stated, without any
fgar of'contfadictidn; that the implication‘of the
impugned order is that no supernumerary posts has
" been ~ consiaered neéessary Dy the respondent
~ Department. I am, therefore, of the opinion that
the manner of passing of the impugned order is not
violative of the direction issued by the Tribunal in

its earlier order at A-8 ‘and is in conformity

<)

thereof.
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32. The principle of ~ reasonableness of an
administrative order does not, and, in my humbl e
opinion, c¢annot prescribe that all the
representatibns made by interested parties in a
| on A3

matter like promotion, not based.cfgar legal rights

; »
should be considered and dealt with expressly in the
final order itself and that all the grounds for such

a final order should be apparent on the face of it.

It is without doubt a valid requirement that for

. passing appropriate administrative orders all

relevant considerations must be brought to bear upon

. the matter at issue. But, it seems to me that it

cannot held as an inflexible rule that  the means
available at the time of judicial review to

ascertalin whether an administrative order staisfies

1

the criterion of reasonéb&eness a}e the very words
used  in  the administrative order itéflf;
particu]ar]y.when the matterchncerned lies within
the domain of purely administrative function, like
ordering promotions based on creation of

supernumerary posts, where policy and expediency are

‘the determining factors. The forum exercising the

function of judicial review can certainly call upon
the respondent Department to produce the concerned

records and examine whether before arriving at the

4
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impugned . administrative decisions,  reasonable
considerations had beén had of the relevant and

pertinent factors.

33. In my opinion it would still be necessary for
the respondent Department to pass the test of.
reasonableness while recording the impugned order at
A-8 in this OA. I do not ,at the same.time, hold
that the test of réasonabiéneés has to bé satisfied
purely in terms of the éxpress words used in an
administrativé dfder itself when it deals with
various representations, baséd, not on legal rights
specifically recognised under the recruitment rules,
but | on grounds ‘of administrative policy and

expediency.

- 34,  Under these circunmstances, I would with
humility differ from the order recorded by,6 my
learned brother, the Judicial Member,‘and would4ca]]
upon the respodent Department to prﬁduce the file
where the decision, i.e. the impugned order at A-11,
was recorded in order to considet the mérits of the
substantive grounds wurged on Dbehalf - of the

applicants in this O.A.
Dated, the 18th November, 1997.

(S GHoSAD)
ADMINISTRATIVE VMEMBER

trs/2111
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ORDER OF THE BENCH

3s. | In view of the difference of opinion between us,
the Registry is directed to place the case before the Hon'ble
Chairman, Central Administrative Tribunal under Section 26
of the Administrative-"fribunals Act of 1985 for further action
thereunder to | decide finally the following points of
difference, in the particular circumstances of the present
O.A:~ |

(1) Is it not necessary that A-11 order itself should
contain.the reasons for the conclusion?

(2) When the direction is given by the Tribunal to take

‘a decision by a respondent, is not that respondent bound

to consider the matter on merits and dispose it of by a
speaking order considering all aspects and the grounds raised
by the applicants and reflecting them in the decision itself?

(3) Is | it legally correct to say that "given the very
nature and quantum of administrative decision-making it will
be totally infeasible to insist that all finally issued
administrative orders muét contain explicitly all the grounds
for and against those final orders"?

(4) Is it legally correct to say that unless there is a
clear and prior direction from the Tribunal to consider a
particular representation and then pass a speaking order,
the requirement of passing a speaking order cannot be

presumed to exist in all the cases?

(5) In the absence of detailed re-asons for the conslusion
in A-11 order, is it for the Tribunal to call upon the
respondent department to produce the concerned records and
examine whether before arriving at the impugned
administrative decisions, _reasonable considerations had been
had of all the relevant and pertinent factors?

Dated the 18th of November, 1997.

A

S.K. GHOSAL A.M. SIVADAS
ADM RATIVE MEMBER . JUDICIAL MEMBER
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‘ CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM BENCH
0.A.No.325/96

Thursday, the lst day of January, 1998,

CORAM:

HON'BLE MR.JUSTICE K.M.AGARWAL, CHAIRMAN

1. A.K.Paul,
.Machine Assistant(Offset),
Government of India Press,
Koratty.

2. A.L.George,
Machine Assistant, :
Government of India Press, *
Koratty. ..Applicants

(By Advocate Mr.M.R.Rajendran Nair)

vVs.
1.  The Manager,
Government of India Press,
Koratty. ‘
2. The Director of Printing,

Ministry of Urban Development,
Government of India,

Nirman Bhavan,

New DelHi.

3. Union of India represented by
Secretary to Government,
Ministry of Urban Development,
Department of Printing and Stationery, .
New Delhi. . .Respondents

(By Advocate Mr.S.Radhakrishnan, ACGSC)
(By Advocate Mr.N.Nagaresh, Court Commissioner)

The Application having been heard on 1.1.98, the Tribunal on

the same déy delivered the folloWing:

ORDER

K.M.AGARWAL,CHAIRMAN:

This case came up for hearing before me as the third
Member on a reference made by the learned Members constituting

the Division Bench for resolving their differences on the



following questions framed by them:
(1) Is it not necessary that A-11 order itself

should contain the reasons for the conclusion?

(2) When the direction is given by the Tribunal to
' take a decision by a respondent, is not that
respondent bound to consinder the matter on
merits and dispose it of by a speaklng order
considering all aspects and the grounds raised

by the appllcants and reflecting them in the

dec151on itself?

(3) Is it legally correct to say that "given the
very nature and - quantum o6f administrative
decision-making it will be totally infeasible to
insist that all finally issued administrative
orders must contain explicitly all the grounds

for and against those final orders"?

(4) Is it legally correct to say that unless there
~ is a clear and prior direction from the Tribunal

to consider a particular representation and then

pass a speakingv order, the. requirementl of

passing a speaking order cannot be presumed to

exist in all the cases?

(5) In the absence of detailed reasons for the

conclusion in A-11l order, is it for the Tribunal

to call upon the respondent department to
produce the concerned records and examine
whether before arriving at the impugned
‘administrative decisions, reasonable

considerations had been had of all the relevant

~and pertinent factors?
2. It appears that the applicants wepe initially working
in Letter Press under the respondents. In 1989 the Letter
Press was slosed and,.thereafter, the respondents took sfeps

to absorb the empioyees of Letter Press in the Off-set Press.

Accordingly the appiicants and similar other employees were

sent for 6 months' training in Off-set Technology, which was

- «.3



successfully completed by the applicants oh 1.11.1989. They
élso.pa3sed the Trade Teét in August l990.. In 1994, thé

applicants and some oﬁher employees filed 0.A.No0s.696/94,
1737/94 and 1664/94 for their regular appointments as Off-set
Machine Assistants from aifferent dateé. By a common order

dated 29.5.1995, (Annexure A-8), the following directions were

made by the Tribunal:

"The situation that has now arisen namely alieged
grant of wrong promotion and alleged denial of
.rightful. promotion, has “to be examined carefully.
_Respondent Director  of Printing, Ministry of 4Urban
Development, Government of. India should consider the
whole issue afresh. He will extend opportunities to
all the 'Machine Attendants(Offset)' to put forward
their respective claims. Thereafter, the said
'Director ‘will make promotions to posts of 'Offset
Machine Assistants' (with thé help. of a Departmental
 Promotion Committeevif'thét is contemplated by the
'rules).' If iﬁ is considered necessary, supernumerary:
. posts also may be created to accommodate those who

would have”obtained’ptomotions but for restructuring."
Puirsuant ~ to the directions made, . the 'applicants filed
representations,(Annéxures A-9 g'A—lO), and, thereaftef; the
impugned order dated 13.2.1996)(Anne#ure A—ll),4wés issued by
the first respondent-at'the behest bf the‘2nd~respondent. It
is being challenged as a non—speéking vordér. ‘Both the
learned Members fbund that thé order was nbn-speaking. As a
consequence, the 1learned Jﬁdiéial Member was of the view
that so far as the applicants*&efe concerned, the impugned
order was liable to . be 'quashéd‘ and that, the seqohd-

respondent deserved to be commanded "to consider afresh and



pass a speaking order supported by reasons". But the

learned Administrative Member was of the view that we "would

call wupon ‘the respondent department to produce the file

"where the-decision, i.e. the impugned order at A-11, was

o

recorded in order to consider the merits of the substantive

-grounds urged on 'behalf of the applicants in this O;A."

3. Aftér‘hearing'the learned counsel for the parties and

perusing- the record, I am of the view that in the peculiar

facts and circumstances of the case and for the reasons

herein below given, it does not appear necessary to answer

- the questions framed and referred to me:

i).  The direction of the Tribunal in the order
dated 29.5.1995, (Annexure A-8), was for-careful examination

of the alleged grant of wrong promotion and alleged denial

~of rightful promotion. Next direction was for consideration

of the whole issue afresh.

ii) Though there is no direction to give
reasons, muchless to "pass a speaking order supported by

reasons”, the impugned order, (Annexure A-11), indicates that

it was paséed "after the review of the case of Off-set

"Machine Assistants and Off~set.Machine Attendants as ordered

by the Hon'ble CAT, Ernakulam Bench in 0.A.No.(l) 696/94,(2)
1737/94,(3) 1664/94,(4) CPC 30/93 in O.A.No. 983/91 and (5)
CPC 46/93 in 0.A.No.991/91". It further indicates that

reasons by necessary implication were also given for

‘regularising the applicaﬁts with effect from 25.11.1992

against the posts of Off-set Machine:Assistant.

1ii) In any of the two repfesentations,(Annexures

A-9 & A-10), there is no mention or allegation about grant

of wrong promotion to any person, nor any allegation about

denial of rightful promotion to the applicants. They were
given ad hoc promotions with;effect from 25.11.1992, but by

their representations, they -wanted ante-dating their

appointments by showing them as from 1.11.1989, in place

of the actual date of their appointments. Further, there

.5
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refer

(i)

(ii)

6.

the case to the Full Bénch to decide :

Whether in the facts and circumstances of the case,
it is7necessary to resolve ‘the points in difference
referred to the third Member ? ~ If so, the Full

Bench may resolve the difference,

OR

Whether the.case can be finally decided on the basis

- of the materials available before the Tribunal ? If

~yes, the Full Bench itself may finally decide the

case after hearing the learned counsel for the

parties.

Let the papers be placed before me on administrative

side for constituting'a Full Bench for hearing of the case

tomorrow. , aﬁyr£z

—

. I
(K.M.AGARWAL)
CHAIRMAN

njj/2.1.
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Order in 0.A 696/94 dated 29-5—95 by
thls Tribunal.

Representation détad;1&~7-95 submitted
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