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CENTRAL ADMINISTRATIVE TRIBUNAL, 
'FI R,NAKT TLA IL  9 
E 	U Al  BJENW("IH 

Original APDlication No. 322 of 2013 
11  IT 	M A le M.11 It I's OriginalApplicalto  No.67 ,10120-13 

Thursday, this the 6" day of Aupist, 2015 

Hon'ble At% justice NX Balakrishnan. judicial Member 
Hon'ble Mrs. P .. Gopiiiat'il,,i"xdiiiii -iistra-tive Member 

I . Oripinal ADDlication No. 322 of 2013: 

-Joseph Rolent Padua, Sepoy, Air Customs, 
International Airport, Thiruvananthapurani. 

K.V. Manoi Kumar, Sepoy, 
CentralExcise Range Office, Anganialy, 
Ernakulam District. 	 ..... 	ADDlicants 

. X 

(By Advocate: Mr. C. S. G. Naii) 

Versus 

Union of India- represented by its Secretary, 
Department of Revenue, North Block, 
New Delhi — 110 001. 

2. Chief Commissioner of Central Excise & Customs, 
I'll Central Revenue Buildings, LS). Press Road, 
Cochin — 682 018. 

Commissioner of Central Excise & Customs, 
Central Revenue Buildings, LS. Press Road, 
Cochin — 692 018. 

- Additional Commissioner of Central Excise & Customs-, 
."I Central'r'%.evenue Buildings, ILS. Press lRoadl , 
Cochin — 6 82 018. 

5- 	P.V. Joy, Lower Division Clerk, 
-0 r1A Office ofthe %Commissioner of Central Excise & Customs, 

Central Revenue Buildings, I.S. Press Road, 
%..Iochin — 682 018. 	 ..... Respondents 

!BvAdvocates: Mr. Thomas Mathew Nelfimoottil. Sr. PCGC (RI-4) 
& Mr. ShaAk M.A. (IR5" 
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2. Orisdnal  APDfication. No. 674 of  2013: 

N. V. Ra esh. Sepoy of Central Excise_ 
Service T ax A Range, Central Excise Bhavan, 
Kathhkadavu, Kochi — 682 01.7. 

(ByAdvocate: Mr.C.S.G.Nair) 

Versus 

..... 	 ADD.licant . A 

Union of India. represented by its Secretary, 
Department of Revenue, North Block, 
New Delhi — 110 001. 

Chief Commissioner of Central Excise & Customs, 
Central Revenue Buildings, I.S. Press Road, 

Cochin — 682 018. 

Commissioner of Central Excise & Customs, 
Central Revenue Buildings, I.S. Press Road, 
Cochin — 692 0 18. 

Additional Commissioner of Central Excise & Customs, 
Central Revenue Buildings, I.S. Press Road, 
Cochin — 6 92 0 18. 

P. V. Joy, Lower Division Clerk, 
Office of the Commissioner of Central Excise & Customs, 
Central Revenue Buildings, I.S. Press Road, 
Cochin — 682 018. 	 ..... Respondents 

[By Advocate: Ms. Mhui R. Menon, ACGSC (RI -4)] 

These applications having been heard on 30.7.2015, the Tribunal on 

-0  6 -o  9. -RD =5delivered the following: 

I ORDER 

Hon'ble Mr. Justice  NX  Balakirishnan, Judicial Member  - 

I'he two applicants in OA No. 322 of 2013 and the applicant in OA 

No. 674 of 2013 seek quashment of Annexure A19 order to the extent it 

to t1' 	 -r + - zth lie  pv —~+; 	 + L 	101.110L1011 0.1 Lhe .5 tespond.ent W-1d for Ga C11 1'rection t prom- e  0  F 	%J t, 

the appli icants as L.D. Clerk with eff~ct from 23.3.2013 and for 
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consequential relief I 

22 	Since the issue involved in both cases is the sarne both cases are 

considered together. Both sides agreed to have a disposal of the two cases 

by a common order. 

3. 	The case of the applicants is stated as follows: 

3. 1. The applicants Joined service on 7.6.1993 and 1. 11 - 1995 respectively I 	 a 	I 

as Sepovs. Their next promotion is to the post of Havildar and Head 

Havildar/L.D. Clerk. As regards  the post of L.D.C. it is cent percent 

promotion post. 50% posts are filled up by promotion from among 

Havildars, Record Keepers etc. and the rest 50% 'by promotion fi -om 

Havildars/Senoys who are matriculates and who passed the. deDartmental 

oualifvin-a test as evident from Annexure Al Recruitment Rules. Annexure A I 	I 	- 

Al also states that the candidates who aualifv in the deDartmental 

examination at an earlier date are considered before those who aualifv at a 

later date. Annexure A2 is the seniority list of Sepoys as on 1.1.2012 where 

th , spon ent the applicants figum., at serial Mos. 316 & r%7  reS"eC+;,wr,~l,, The 	A It 	F 	LjL V %d Y . JL 	5/ 	le 	t, 

was promoted as Havildar with effect from 4.3.2010 who figures at serial 

No. 59 in the seniority list of Havildars as on 1.1.2012. Annexure A3 is the 

seniority list of Havildars. The applicants are matriculates and' -had Dassed 

the deDartmental qualifying test for the post of L.D. Clerk which was I 	 I - 

P ulb-III-S- 1111ed on 22.3.2005 vide Amnexure A4 in which 1" applicant fi,,,, ,-, res at 

t serial N,.T,-,. 10 and the 2 d  a-,,Pl;,ca.-,.. 	serial No. 14. TI,- I IjLV applicants hLave also 
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 ssed typing test conducted on 27.9.2004 as evident from Annexure A5. 

The 5th respondent had Lailed in typing teesstt- His na'me appears at seriall No. 

11. But again he appeared for departmental test on 7.12.2005 as evident 

from Annexure A6 in which he appears at serial No. 2. Several 

representations were given by the applicants as they were not granted 

promotion under the examination quota. While so the 4th respondent issued 

t Annnext,,.re A19 order promotit g  he -5th respondent as L.D.C. 5 h  respondent 

1had passed the departmental qualifying examination only during 2006 as 

can be seen from Annexure A6 whereas the applicaiits have passed the 

departmental examination in 2004 as evident from Annexures A4 & A5. 

ThereLore, the 4 th  respondent has viclated the mandatory provision while 

promoting *.,he 5th  respondent overlooking the applicants. Hence, the 

applicants filed these OAs praying for the reliefs as stated earlier. 

4. 	Respondents filed reply statement inter alia contending that with 

regard to the available vacancies for promotion, the vacancies have to be 

allocated in accordance with the roster points available for SC/ST and also 

those vacancies have to be fitted in accordance with the Recruitment Rules 

in to the selection quota following the i't channel of promotion and into the 

examination quota following the 2 ,d  channel. of promotion. For the current 

vacancy year there were 3 vacancies available for promotion. in the L.D.C. 

cadre. The vacancies were available under the general category in the roster 

points. Out of the 3 vacancies two were allocated for selection quota and 

one was allocated for examination quota. The vacancy allocated under the 
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mininatio quota was further allocated in the ratio 60:36:1:1 among M-n 

Sepoys, Havildars, Record Keeper and Gestetner Operators. As ,  per the 

vacancv roster the single vacancy that was available under the examination 
W 

quota was allotted to Havildar cadre during . the ,, ar 101 2-13. The 5 h  ., e 	A, 	A. 

respondent was the senior most Havildar who had passed the examination 

for L.D.C. and hence he was promoted correctly. The applicants who were 

Sepoys have not been included for promotion because of the reason as 

vacancies were not available f6r Sepoy cadre in examination quota in the 

current vacancy year. As per the new Recruitment Rules for L.D-C. 50% Is 

by promotion from among Havildars and 50% is from Sepoys/Havildars 

who have passed the departmental qualifying test. The reply given to the 

applicants under RTI Act- that eMDIOVees qualifyinLy at an earlier 

examination are considered for promotion before those who qualify at a 

later examination is only a reply of general nature given in response to a 

general  question. It has nothing to do with the allocation of quota for 

promotion and its consideration. The Havildar can be promoted to L.D.C. in 

'f he Dossesses 5 vears of service and has -Dassed the examination auota i 

departmental test. As such the respondents contended that the application 

lacks merit and is only to be dismissed. 

5. 	A reloinder was filed b the aDnlica v 
- - - -j - --- - - - .. -.- --- - - -./ --- - - -A- i, 

 - - -- nts stating that since 6.3.2013 

there are no SeDOVS in Central Excise but only Havildars as per the order 

N 
issued by the Central Board of Excise and Customs vide Annexure A20. 

Since 6.3.2013 there is no Sepoy and as such the ratio should have been 

amended ,  as 96:1 -1 - 1. The applicants who had passed the examination 
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I'Vel'i piomotl 11 13 	1--# earlier than the 5/ th  respondent should have bueen. 9* 	 on a- LRC. 

+ .1. 0 1 les  I St in preference to the 5th  respi.-MLlAdent. As per tlle ReCruitmenL1 DL41W L 

vacancy should have been given to the Sepoy instead of a Havildar. In as 

much as the posts of SeDoy and Havil- dar merged together the applicants 

who have passed the  Aepartmental examination earlier 'J'an + - 5th L111. 	%.SWF" 	W 	 %, 	1.12.1 	W 	I I 	LIA.A. 	the 	5 

respondent should have been Dromoted. Allotting the single vacancy 

available under examination quota to a Havildar who had passed the 

examination much later than the applicants is illegal. 

6 . 	T1, 	 t L A L ev 5 t h  re s P -, P, de n t f",  le d. a repily statemen reftiting -11 the alleg .7 	 %.0 %011L A%, 	111_Z, L&II 11%d 4A1LV5L-At1OnS 

made by the applicants. The applicants are only Sepoys working under the 

respondents and their chance for promotion is under the 50% quota for 

1L4j.avi1dars,/V1--oyS. T " %'F 	A he 5, th  respondent was also a Sepoy. He competed in the 

departmental examination conducted for promotion of Group-D to L.D.C. 

held on 7.11.2003 and has passed in two papers vide Annexure R5(a), The 
A 

St paper was cleared in the departmental examination conducted on k' 	 1 

7.2.2005. He has also passed the typew i no-,  test 'n nti 	1 .  the examination 

conducted on 26.12.2006, the result of which was published in July, 2007 as 

evident from Annexure R';tc, ~ -d as such the rth respondent was Irillly A 	all 

qualified and eligible to be appointed as L.D.C. on passing the tv . pewnting 

test. While so he was promoted as Havild ar  as per order No. 27/2010 which 

is evident fi-om Annexure R5(d). He passed the typing test on 26.12.2006 

and hence he stood qualified to be promoted with effect from that date. "I'lle 

DPC', by .,,,hl- cl,,,L the 5th  respondent Y'Vas I loted w"-s conducteal for  the 
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vacancies that arose in the year 2012-2013. 

72 . 'We have heard the learned counsel appearing for the parties and have 

gone through the documents/Annexures produced by the pal -ties. 

8. 	Annexure A1 01 is under challenge. The -5th respondent Shri PY. Joy 

was promoted under departmental examInatlon quota in the cadre of L.D. 

Clerk. That order was passed on 23.3.2013. The main thrust of the argument 

advanced by the learned counsel or the applicants is that Alinexure Al 

Recruitment Rules clearly states that employees qualifying at an earlier 

examination are considered before those qualify at a later examination. For 

a better understanding the relevant portion relating to the promotion to L.D. 

Clerk is quoted as under: 

50 per cent of the vacancies shall be filled up by promotion from 
amongst 11imialdars or. the basis of sseeniorit--c m-fitness wh- possess .1  Cu 	 I—- 

Matriculation or an equivalent qualification as per recognized Board or 
Unh7ersity and have rendered 5 years' regular semice 'in the grade, without 
any age limit. 

50 per cent of vacancies shall be filled up by promotion from 
amongst 	and Hnaaldars vil,  possess. Matriculation or an equivalent k, .7  s 	 .0 k1— 

qualification as per recognized Board or University and have rendered 5 
years' of service in the grade of Sepoy, Havaldar.and feeder cadres thereto 
on the basis of a Dep-aftm.ental quahting ex on with typing test 
with minimum speed of 30 words per minute in English typewriting or 25 
words per minute 'in Hindi typewriting. 

Note:( * a) 	Ilie maximum age linU4 for eligibility for exanfination is 45 
years. (rO - ,ears Lar the Scheduled Caste/Scheduled Tribe); 

(b) 	the unfilled vacancies pertaining to a particular year under clause 
(ii) shall not be carried over. 

(c). 	If more of'such employees than the number of -vacancies available 
under clause (ii) qualify at the said examination such excess number of 
employees shall be considered for fidling the vacancies arising in the 
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subsequent years so that the employees clualibkg at an earlier examination 
are considered berbre those who guafi-fl,  at a letter examination." 

9. 	The argument proceeds on the footing that the applicants had passed 

t1"- departm—tal 	 in  2004 iftself Wl"MIr 	 r% th 	t 
I,AIW %A%dV"1 111WILAXI V 	 JLAA. 	 LO%'j.L 	......eas t1w. _~ 	 A,  e s pjj 0 In de -1,A L 

could pass the examination only in 1,100555  and so the -5 th  -es-ondent sho- 1 A 
%J L& %A 	 W 	JA 	 Y JL 	 F 

not have been promoted. It is further contended that as per Annexure A20 

even since 6.3.2013 there are no Sepoys in the Central Excise Department 

but only Havildars. Annexure A20 has been pressed into service to contend 

that if the promotion was to Havildar quota even then the applicants should 

have been treated as Havildar because Annexure Al 9 order was passed only 

23.3.2013. That argument also does not hold good  in view of the fact that 

t '~ 	 A :'th the promotion o.L' e _5th  respon ent was for the wacanny year 	2 A. A 3 .Y Y 	.1 &. 	 A 

which case the vacancy inust ~ have arisen much prior to year of vacancy. If 

the vacancy had arisen prior to Annexure A20, the applicant cannot press 

into service the'amendment brought into force by Annexure A20. Following 

the Supreme Court decision. in Y. V. Rangaiah v. J. Sreenivasa Rao, .1993 (3) 

SCC 284 it was held by the Supreme.Court in State of Rajasthan v. R. Dayal I 

& Ors. - 1997 SCC (L&S) 1631 that the vacancies which occurred prior to 

the amendment of the rules would be governed by the original rules and not 

by the amended rules. The relevant portion is quoted as under: -  

CL 8. 	
............................................. I ................................. . 111is 

court has specifically laid that the vacancies which occurred prior to the 
mendrnent of the Rules would be governed by the onigin-al lRules and not 
by the amended Rules. Accordingly, this Court had held that the posts 
which fell vacant prior to the amendment of the Rules would be govemed 
by the original Rufles and not the atnended Rules. As anecessar ~,,  corollary, 
the vacancies that arise subsequent to the amendment of the Rules are 
required to be filled in, in accordance with the law existinjg as on the date 
,a,hen the vacancies arose .................. 11 

I  ~ 41, 
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10,  It is pointed out by the learned counsel f6r the official respondents 

that for the current vacancy year there were 3 vacancies available for 

promotion in LDC cadre and those vacancies were available under the 

general category in the roster points. It was further stated that out of the 

three vacancies two were allocated for selection quota and one was 

allocated for examination quota. The applicants claim is under exammation 

quota. It is contended by the official respondents that the vacancy allocated 

under examination quota was further allocated in the ratio 60:36:1:1 

amongst SeDOVS, Havildars, Record Keeper and Gestetner Operator. It was 

clearlv stated by the respondents that as Der the vacancy rostef the sing e I 	 I 	 gI 

vacancy - that was available under the examination quota was allotted to 

.L.La ,,.,i,l%-.1 a-. cadre during tlue yeatr 10 11-10 1 	A lj.%d ar%t~ respondent .,,.,as the .7%, 	 3 .  Tka 

Havildar who was the senior ni.ost among the Havildar who has passed the 

examination for LDC and so he was pronioted. Thereforel, according to the 

respondents there was nothing illegal or erroneous in the order of promotion 

so passed. Admittedly the applicants were only Sepoys. Annexure A20 

amendment order cannot come to the rescue of the applicants since the 

promotion by examination quota was of the vacancy year 2012-201.3. 

11. For the vacancy year 2012-23 the crucial date I 	 for determining 

eligibility tbr promotion to the Dost of LDC fi-oni feeder cadres as 

prescribed in DOP&T'S OM  No. 22011/-3/98-Estt,(D), dated 17.9z 1998 is I St 

January. 2012. It is also pointed out that out of' the 3 vacancies two 

vacancies were allotted to selection quota and one tior departmental 
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examination qu 	last n motion was done fi-om the denartmental 
------ i 	. ota, as the 	. ro 	 x 

examination quota. It is also pointed out that the single vacancy allotted to 

departmental examination quota had to be filled by promotion from among 

Sepoy, Havildar, Record Keeper and Gestetner Operator, in the ratio of 

60:36:1:1 as per the Recruitment Rules. The reSDondents would contend A 

that in terms of the vacancy register maintained for promotion to the cadre 

of LDC aaamst denartmental examination quotal, the aforesaid S1112 -le 

vacancy had to be allotted to the Havildar and so on consideration ofthe 

same list of Havildars for the DPC held on 22.3.2013 was prepared on the 

basis of their date of DassinLy the departmental qualif~ing examination as per 

clause 9(c) of note (1) of the Recruitment Rules. it is not disputed that the 5 th  

respondent was the senior most in the cadre of Havildar and - tbat he had 

passed the departmental qualitying examination. Therefore, the promotion 

of the 5 1h r -,nondent is seen to be ner ctly correct. He was promoted to the ir - - fe. 	~ 

post ofLDC against the vacancies that arose prior to 6.3.2013 and as such 

A-tinexure A20 can have no relevance to the issue involved. So mucb.so the 

araument based on Annexure A-20 is found to be untenable. The aDDlicant 

was admittedly a Sepoy and as such he could not be considered for 

Promotion to the quota for Havildar slot and as such lie was not considered 

in the Havildar slot for the vacancy year'2012-13. What have been said 

earlier would equally apply to applicants in both cases. 

12. 	It is seen that  the cot Mentions were  raised by the applicants on a 

misconception of tdcts. The fact that selection of the reSDondent was to the 

Havildar's slot was not borne in mind by the applicants. Similarly the fact 
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that Annexure A2_0 caine into force only on 6.3.2013 whereas the vacancy 

arose long prior to 6.3.2013 was also not taken note ot'by the applicants. 

13. As requested by the learned counsel for the applicants the two files 

rX~ 	 I . % L.A.-ting to the DPC convened for promotion of the 5,th  responClent v. thee 

post of LDC was called for. We have gone through the file. It is clear that 

the 51th  respondent was promoted In the quota allotted, to Havildar cadre 

th 
,during the year 2 0\1 1,21 -20W 1 31 . S i'nLce th%0 -1 	Ael.P.Mdent had passed the 

examination fior L.D.C. long prior to that date- there was nothing wrong in 
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C%th 	'~"f 1 ,1 ,1, o w-- the 	I;rNir t" Ov+ the respon.A...L1. 	AAj.%'PL'AzA r'  LAI.%, 	 sp..nd..21L. .1.. 	LAO 	Awl. All OL 

Havildar to the post of LDC. It is also not disputed that Havildar can be 

promoted to LDC in examination quota if he possesses five years of service 

and has passed the departmental test. He has satisfied the conditions as 

stipulated above. 

14,  A has be 	id earlier the learned counsel for the applicants was - 	- ~5 	- - en sal 

very  much focussing on the, fact that the applicants have passed the 

Ae-a- 	 11 1~ 	 rth e 	=I.-I examination in '2004, ­  er as the F 	 VVIA L%.O a & A 	I.dent could pass 

the examination only in 2005 and so the applicant should have been 

considered for promotion as the 5 th  respondent could qualify only at a latter 

examination. That will not help the applicants in tbIs case. The vacancy 

arose prior to the coming  into force of Annexure A20. The rule as it then 

stood should naturally apply. The promotion was to the Havildar cadre of 

examination quota. The applicants can lay no claim over that post. As such A 	 I 	 A 
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we find no merit in these applications and are hence, dismissed. No order as 

to costs. 

 fINAITH) (P. 1. 
ADMINISTRATIVE 

(N. I C B A LWA 	N ~) 
ICIAT MEMBER 	 JUD L MEMBER 

"SA" 


