
CEN1RAL ADMINtSTR/k'nVe TRiBUNAL 
ERNAKULAM BENCII 

Common order in O.A.No,38$/200€ and connected O 

Fridaythistho9th day of June 2006; 

CORAM: 

HONBLE MR. KBS RAJAN, JUDICIAL MEMBER 
HON'BLE MRN.RAMAKRISHNAN, ADMINIS1RA11VE MEMBER 

O.A.389106: 

All India Federation of Central Excise Gazetted 
Executive Officers, Kerala Unit represented by its 
General Secretary, Rajan G.George, 
Superintendent of Central Excis€. 
Office of the Chief Commissioner of 
Central Excise, Cochin, CR Budings 
l.S.Press Road, Cochin, residing at 
"Anugraha" 41/3052, Jan ata, Pal arivattori, Cochin-25. 

V.P.Omkumar, 
Superintendent of Central Excise, 
Office of the Commissioner of 
Central Excise, Cochin, Central Revenue Buildings 
LS.Press Road, Cochin, residing at 
"Panakkar", ACSRA27, Kaloor, Cochin-13. 

3, 	K.S.Kuriakose, 
Superintendent of Central Excise, 
Central Excise Divisional Office, KoUam, 
residing at; Kochukaliyikal Bethny, 
Man gamkuzhi P. O.Mavelikkara. 	Applicants 

(By Advocate Shri Shatik MA) 

Vs. 

Union of India, represented by the 
Secretary, Mnistry of Finance, 
New Delhi and 4 others. 

(By Advocate Shri. Sunil Jose, ACGSC) 

O.A.304106: 

Mr. K.B.Mohandas, 
Superintendent of Central Excise, 
Office of the Commissioner of 
Central Excise, Central Revenue Buildings 
IS.Press Road, Cochin-18. 

(By Advocate Mr.CSG Nair) 

Respondents 

Applican 



.2. 

Vs T 
rônynissioner of Central Excise & tTUstOfl1S, 

CentrI Revenue Buildings 
1S.Press Road, Cochin-18 & 3 others. 	Respondents 

(By Advocate Shri. P.M.Saji, ACGSC(R. 1-3) 

O.A 306/06: 

Mr. Sudsh Kumar S, 
Inspector of Central Excise 
Divisional Preventive Unit, 
Palakkad I DMsion, Palakkad-678 001. 

(By Advocate ShrICSG Nair) 

Applicant 

Vs. 

The Commissioner of Central Excise & CustomS 
Central Revenue Buildings 
t.S.Press Road, Cochin-18 & 3 others. 	Respondents 

(By Advocate Mrs. Mini R Menon, ACGSC(R.1-3) 

O.A,306/06: 

K.P.RamadaS, 
Inspector of Central Excise, 
Quitandy Range, Quilandy, 
Kozhikode District. Applicant 

(By Advocate Shr1CSG Nair) 

Vs. 

The Commissioner of Central Excise & Customs, 
Central Revenue Buildings 
l.S.Press Road, Cochin-18 & 3 others. 	Respondents 

(By Advocate Shri Sunil Jose, ACGSC) 

O.A. 308/06: 

V.P.Vivek, 
Inspect or of Central Excise, 
Customs Preventive Division, Kannoor, 
(residing at Shalima, Palikulam, 
Chirakkal P.O., Kannur District.) 	Applcaflt 

By Advocate Shri CSG Nair) 

Vs. 



.3. 

The Commissioner of Centr Excise & Customs, 
Central Rev3nue Buildings 
t.S.Prcs Road, Cochin18 & 3 others. Respondents 

(By Advoc Shri C M Wr (tr' 
a 	 -- 	 ] ' 

Jos-y Joseph, 
o' Central Excise, 

Office of the Chief Commissioner of 
Central Edse, KeralaZone, Central Revenue Buildings 
LS.Prcss Road, Cbthin-16, residing at 321931 A-I, 
Souparnika(Ist Floor) Kaithoth Road, 
ranvatom, rnaKutam. 	 Applicant 

(By Advocate Shri Shafik M.A.) 

Vs. 

Union of hidia, represented by the 
Secretary, Ministry of Finance, 
New Delhi and 2 others. 	 Respondents 

(By Advocate Shri C.M.Nazar, ACGSCII  

OA2i 0102: 

Keria G-eiib r.hxeise & Customs Executive 
Officers Association, represented by its 
JCM Member, N.P.Padmana-kuma-. 	.. 
Inspector of Central Excise, 
O/o The Commissioner of Centrai :xcise, 
Cochin, Central Revenue Buildings 
LS. Press Road, Cochin, residing at 
"Sreeharr Eroor Vasudeva Road, 
North Janatha Road, Ccchin-682 025. 

Sunil V.T., Inspector of Central Excse, 
Office of the Assistant Commis& i-r of Central Excise, 
Muvattupuzha Division, KPC Tw.: 
Muvattupuzha, residing at Chiray 	avanam, 
Kadayiruppu, Kolenchety, 
Ernakulam District. 	 . 	Applicants 

(By Advoc.e Shri Shafik M.A.) - 

Vs. 

Union c1 !a, represented by the 
Secreia:, nisrj of Finance, 
New Dei erc 4 others. 	 Respondents 

(By Advc.cct Shri George Joseph, ACGSC) 
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O.A.31 2/06: 

M.K.Saveen, 
Inspector of Central Excise, 
Head Quarters Office, CaUcut. 

(By Advocate Shri CSG Nair) 

Vs. 

Ap4icant 

The Commissioner of Central Excise & 
Customs, Central Revènüe Buildings. 
LS.Press Road, Cochin-18 and two others. 	Respondents 

(By Advocate Shri S.Abhilash, ACGSC) 

OA.31 3/06: 

P.V.Narayanan, 
Inspector of Central Excise, 
Kannur DMsion, Kannur. 	 Applicant 

(By Advocate Shri CSG Nair) 

Vs. 

The Commissioner of Central Excise 
& Customs, Central Revenue Buildings 
LS.Press Road, Cochin-18 and two others. 	Respondents 

(By Advocate Mrs. Aysha Youseff, ACGSC) 

O.A.314/06: 

C. Parameswaran, 
Inspector of Central Excise, 
Trichur V Range, Trichur Division. 	Applicant 

(By Advocate Shri CSG. Nair) 

Vs. 

The Commissioner of Central Excise 
& Customs, Central Revenue BuUdings 
LS. Press Road, Cochin-1 8 and two others. 	Respondents 

(By Advocate Shri Thomas Mathew Nemoottil, ACGSC) 

O.k 31 6106: 

Biju K Jacob, 
Inspector of Central Exôise, 
Trichur Division, Trissur. 	 Applicant 

(By Advocate Shri CSG Nair) 



.5 

Vs. 

S 

The Con'rnissioiier of CentrI Excise & Cstom, 
Central Revenue BuHdings 
l.S.Press Road, Cochin-18 and twoothers. 	Respondents 

(By Advocate Shri S.Abhilash, ACGSC) 

O.A31 €/06: 

P.C.Chacko, 
Inspector of Central Excise & Customs, 
Thalasseri Range, Thalassery, 
Kannoor District. 	 Applicant 

(By Advocate Shn CSG Nair) 

Vs. 

The Commissioner of Central Excise & Customs, 
Central Revenue Buildings 
I.S.Press Road, Cochin-18 and three others. 	Resporents 

(By Advocate Shn M.M.Saidu Muhammed, ACGSC) 

O.A.317/06: 

Chinnamrna Mathews, 
Inspector of Central Excise, 
Wadakkanchery Range, Trichur District. Applicant 

(By AdvcateShri CSG Nair) 

Vs. 

The ComMssloner of Central Excise & Customs, 
Central Revenue Buildings 
l.S.Press Road s  Cochjn-18 and two others. 	Respondents 

(By Advocate Shri George Joseph, ACG 

0A.31 8/0€: 

C.J.Thnas, 
lnspectcr of Central Excise, 
Read Quarters Office, Calicut. 	Appcant 

(By Advocate Shri CSG Nair) 

Vs. 

i) 



The Commissioner of Central Extse& Customs, 
Central Revenue BuUdings 
LS.PressRoa, Gochin-18 and two others. 	Respondents 

(By Mvocate Shri P.J.Phdip, ACGSC)  

O.1IO: 

K.Subramanian, 
Inspector of Central Excise, 
TelUchery Range, Tellichery. 	Applicant 

(By Advocate Shri CSG Nair)  

Vs. 

The Commissioner of Central Excise & Customs, 
Central Revenue Buildings 
l.S.Press Road, Cochin-18 and two athers. 	Respondents 

(By Advocate Smt. Mini R Menon, ACG$C)  

O.A320/06: 	. .. 

Gireesh Babu P;, 	. 	 . 	

. f .  

Inspector of Central Excise, 
Head Quarters Office, CaUcut. 	Applicant 

(By Advocate Shri CSG Nair) 

Vs. 	 V• 	

V 

The commissioner of Central Excise & Customs,, .. . V  

Central Revenue Buildings 
LS.Press Road, Cochin-18 and two others. 	Respondents 

(By Advocate Smt. K.Girija, ACGSC). V 	

V 

OA.321IO€: 

K.V.Balakrishnafl, 	
. 	 V 

Inspector of Central Excise, 
Central Excise Range, 
Manjeshwaram, Kasarkode Estrict. 	Applicant 

(By Advocate Shri CSG Nair) 	 . 

Vs. 	
V 

The Commissioner of Central Excise & Customs, 
Central Revenue Buildings 

	

l.S.Press Road, Cochin-18 and twoothers. 	Respondents 

(By Advocate Shri Thomas Mathew Nellimoottil ACGSC) 

a 
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O.&322/O€: 

l.S.Antony Cleetus, 
Tax Assistant, 
Central Excise DMsion, 
Ernakularn I, Cochin-17. 	 Applicant 

(By Advocate Shri CSG Nair) 

Vs. 

The Commissioner of Central Excise & Customs, 
Central Revenue Buildings 
LS.Press Road, Cochin-18 and three others 	Respondents 

(By Advocate Shri P.A.Azis, ACGSC)(R.1-3) 

O.&323/Og: 

P.T.Chacko, 
Senior Tax Assistant, 
Central Excise Division, Kd:tayam. 	Applicant 

(By Advocate Shri CSG Nair) 

Vs. 

The Commissioner of Central Excise & Customs, 
Central Revenue Buildings 
l.S.Press Road. Cochin-18 and three ohers. Respondents 

(By Advocate Shri C.M.Nazar, ACGSC; 

O.A.324/06: 

V.VMnod Kumar, 
In Spector of Central Excise, 
Head Quarters Office, Calicut. 	Applicant 

(By Advocate Shri CSG Nair) 

Vs. 

The Commissioner of Central Excise , Customs, 
Central Revenue Buildings 
l.S.Press Road, Cochin-18 and two athens, 	Respondents 

(By Advocate Shri Sunil Jose, ACGSC) 



[I 

OA.326/O€. 

C.Gokuldas 
Inspector of Central Excise. 
Head Quarters Office, Calicut. 	Appicant 

(By Advocate Shri CSG Nair) 

Vs. 

The Commissioner of Central Excise & Customs; 
Central Revenue Buildings 
IS. Press Road Cocbin-1 8 and two other: 	Respondents 

(By Advocate Smt. Mariam Mathai; ACGSC) 

0A32$/O6: 

Joju M Mampilly, 
Inspector of Central Excise, 
Head Quarters Office, Calicut. 	Applicant 

(By Advocate Shri CSG Nair) 

Vs. 

The Commissioner of Central Excise & Customs 1  
Central Revenue Buildings 
LS.Press Road, Cchin-18 and twoothers. 	Respondents 

(By Advocate Shri P.S.Biju, ACGSC) 

O,k327/06: 

T.N.Sunhl, 
Inspector of Central Excise, 
Kanhangad, Kasarkode District. 	Applicant 

(By Advocate Shri CSG Nair) 

Vs. 

The Commissioner of Central Excise &Customs 7  
Central Revenue Buildings 
LS.Press Road, Cochin-IB and t wo others. 	Respondents 

(By Advocate Shri P.M.Saji, ACGSC) 



O.A. 328/0€: 

M.Sasikumar, 
Inspector of Central Excise, 
DMsional Preventive Office, 
Trichur DMsicn. 	 Applicant 

(By Advocate Shri CSG Nair) 

Vs. 

The Commissioner of Central Excise & Customs. 
Central Revenue Buildings 
l.S.Press Road, Cochin-18 and two others. 	Respondents 

(By Advocate Shri P.Parameswaran Nair, ACGSC) 

O.A.329/0G: 

A.P.Suresh Babu, 
Inspector of Central Excise, 
Head Quarters Office, Calicut. 	Appcant 

(By Advocate Shri CSG Nair) 

Vs. 

The Commjssoner of Central Excise & Customs, 
Central Revenue Buildings 
LS.Press Road, Cochin-13 and two others, 	Respondents 

(By Advocate Shri Varghese P. Thomas, ACGSC) 

O.k 330/0€: 

R.Satheesh, 
Inspector of Central Excise, 
Office of the Asst. Commissioner of Central Excise, 
Muvattu puzha Division, KPC Towers, Muvattu puzha, 
residing at: "Srihari" A.M.Road, Vaidyas&a Pady, 
Iringole P.O., Perumbavoor, 
Ernakulam District. 	 Applicant 

(By Advocate Shri Shafik MA.) 

Vs. 

Union of India, represented by the 
Secretary, Ministry of Finance, 
New Delhi and 2 others, 	 Respondents 

(By Advocate Smt. Mariam Mathal, ACGSC) 



OA.331 /06: 

KV.Mathew, 
Inspector of Cenral Excise, 
Office of the Superintendent of CentrJ Excise, 
Palai Range, Opposite, KSRTC Bus Stand, Palal, 
Kottayam District, residing at "Karinattu Kaithàimattom", 
Pooth akuzhy P.O. Pampady, Kottayam District. 	Applicant 

(By Advocate Shri Shafik M.A.) 

Vs. 

Union of India, represented by the 
Secretary, Ministry of Finance, 
New Delhi and 2 others. 	 Respondents 

(By Advocate Shri M.M.Saidu Muhammed, ACGSC) 

OA. 332/06: 

Thomas Cherian, 
Inspector of Central Excise, 
Office of the Commissioner of Central ;xcise, 
Calicut, residing at: "Mattathil" 33/541 A. 
Paroppadi, Malaparamba, 
Calicut. 	 Applicant 

(By Advocate Snri Shafik MA.) 

Vs. 

Union of India, represented bythe 
Secretary, Mnistry of Finance, 
New Delhi and 2 others. 	 Respondents 

(By Advocate Shri P.A.Aziz, ACGSC) 

O.A. 333/06: 

P.G.Vinayakumar, 
Inspector of Central Excise, 
Kalpetta Range Office, Kalpetta, 
Wynad District, residing at 19/241(3), Vakary Lane, 
Near St.Jcseph's School, Pinangode Road, Kaipetta, 
Wynad District. Applicant 

(By Advocate Shri Shafik MA.) 

Vs. 



.1•L 

Union of India, represented by the 
Secretary, Mirifstrv of Finance, 
New Delhi and 2 others. 	 Respondents 

(By Advocate Shri P.PaamsaranNairAccSc) 

O.A341/O: 

A. KSurendranathan, 
Superintendent of Central Excise, 
Trichur II Range Office, Trichur, 
residing at Kottassery House, Post Akikavu, 
Via Karikad, Trichur District 	ApJicant 

(By Advocate Shri Shafik MA.) 

Vs. 

Union of India, represented by the 
Secretary, Ministry of Finance, 
New Delhi and 2 others. 	 Respondents 

(By Advocate Shri Varghese P Thomas, ACGSC) 

OVA. 342IO: 

Rasheed All P.N., 
Superintendent of Central Excise, 
Central Excise Range, Quilandy, 
LIC Road, Quiftand, residing at 
C3, Alsa Apartments, Red Cross Road, 
C&iIUt-673 035. 	 Applicant 

(By Advocate Shri Shafik MA.) 

Vs. 

Union of India, represented by the 
Secretary, Ministry of Finance, 
New Delhi and 2 others. 	 Respohdents 

(By Advocate Smt. Aysha You seff, ACGSC) 

O.A343/O: 

C.V.George, 
Superintendent of Central Excise, 
Central Excise Divisional Office, TrichUr. 
residing at Cheruvathoor House, St.Thomas Road, 
Pazhanji, Trichur, District. 	 Applicant 

(By Advocate Shri Shafik M.A.) 

Vs. 



12. 

Union of India, represented by the 
Secretary, Mnistry of Finance, 
New Delhi and 2 other . 	 Respondents 

(By Advocate Smt, Aysha Youseff, ACG3C) 
(By Advocate SM Shafik MA) 

Vs. 

Union of India, represented by the 
Secretar', Ministry of Finance, 
New Delhi and 2 others. 	 Respondents 

(By Advocate Smt. K.Girija, ACGSC) 

34410€: 

N.Muralidharan, 
Superintendent of Central Excise, 
Central Excise Division U Pal.ghat, 
Permanently residing at TC 11/120, 'Ushu 
Green Park Avenue, Thiruvanbady P.O.,, 
Trichur. Appcant 

(By Advocate Shri Shafik M.A.) 

Vs. 

Union of India, represented by the 
Secretary, Ministry of Finance, 
New Delhi and 2 others. 	 Respondents 

(By Advocate Shri George Joseph, ACGSC) 

OA346I0G: 

P.Venugopal, 
Superintendent of Central Excise, 
Central Excise Range Office, lrinjalakuda 
residing at G-41, Kaustubhom, 
Green Park Avenue, Thiruvanbady P.O., 
Trichur. 	 Applicant 

(By Advocate SM Shafik M.A.) 

Vs. 

Union of India, represented by the 
Secretary, Ministry of Finance, 
New Delhi and 2 others. 	 Respondents 

(By Advocate Shri P.J.PhiIip, ACGSC) 



O.A.36810€: 
Rafeeque Hassan M, 
Inspector of Central Excise, 
Perintalmann a Range, Perintalmanna. 	Applicant 

(By Advocate Shri CSG Nair) 

Vs. 

The Commissioner of Central Excise & Customs, 
Central Revenue Buildings 
LS.Press Road. Cochin-18 and two others, 	Respadants 

(By Advocate Shri P.M.Saji, ACGSC) 

OA.369fO€: 

ASyamalavarnan Erady, 
Inspector of Central Excise, 
Range Ill KozhikodeDMsicn, 
Calicut Commissionerate. 	 Applicant 

(By Advocate Shri CSG Nair) 

Vs. 

The Commissioner of Central Excise & Customs, 
Central Revenue Buildings 
l.S.Press Road, Cochin-18 and two others. 	Respondents 

(By Advocate Smt. Mariam Mathai, ACGSC) 

A 

Dolton Francis forte, 
Inspector of Central Excise, 
Service Tax Section, 
Central Excise Division, Calicut. 	Applicant 

(By Advocate SM CSG Nair) 

Vs. 

The Commissioner of Central Excise & Customs, 
Central Revenue Buildings 
LS.Press Road, Cochin-18 and two others. 	Respondents 

(By Advocate Shri C.M.Nazar, ACGSC) 

1 
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C.George PanicLr, 
Superintende:t, 
Customs P;eventive Unit II, 
Thiruvananthapuram. 	 Applicant 

(By Advocate Shri Ai-un Raj S.) 

Vs. 

Union of India represented by the 
Secretary, Ministry of Finance, 
Department of Customs and Excise, 
New Delhi and three others. 	Respondents 

(By Advocate Shri Aysha Vouseff, ACG(3) 

O.A34!O6: 

Sash idharan. 
Inspector of Central Excise, 

Central Excise Head Quarters Office (Audit), Cahcut, 
residing at: 1/2985 A, Rithika Apartments, East H1H Road, 
West Hill P.O., Calicut-5. 	 Applicant 

(By Asdvocate Shri Shafik M.A.) 

Lro (Af Lidia represented by the 
Sizethr, Ministry of Finance, 
New Delhi & 2 others. 	 Respondents 

(By Advocate Shri Sunil Jose, ACGSC) 

A.M.Jcse, 
Inspector of Central Excise, 

Centrall Excise Head Quarters Office (Teh), Calicut, 
. r'sidng at:"Ayathamattom House", Chevayur P.O., 

Ca!icut-Il. 	 Applicant 

([y Advocate Shri Shafik .M.A.) 

'Is. 

Union of India represented by the 
Secretary, Ministry of Finance, 
New D&hi & 2 others. 	 Respondents 

(By Advocate Smt. Mariam Mathai, ACGSC) 



.15. 

O.k. 39/Q€ 

K.K.Subramanyn, 
Superintendent of Central Excise, Internai Audit.. 
Section, Central Excise Gommisslonerate, 
Calicut, residing at: Bhajana Kovil, Chalappuram,. 
Calicut. 	 Applicant 

(By AdvocateShri Shafik MA) 

Vs. 

Union of India represented by the 
Secretary, Ministry of Finance, 
New Delhi & 2 others. 

(By AdvocateSh.ri CMNazar, ACGSC) 

O.A.37010G: 

Respondents 

V.K.Pushpavally, 
W/o Kesavankutty, 
Inspector of Central Excise, 

0/0 the Central Excise I B range, 
Palakkad, residing at "Kaithika", Kannyapuram, 
Ottapalarn, Palakkad District. 	Applicant 
(By Advocate Shri Shafik M.A.) 

Vs. 

Un!on of (ndia represented by the 
Secretary, Ministry of Finance, 
New Delhi 8.2  others. 	. 	 Respondents 

(By AdvocateShri S.Abhilash, ACGSC) 

OA,371/O: 

M.K:Babunarayanan, 
Inspector of Central Exci.se(PRO), 
Central Excise Head Quarters Office, CaHcut, 
residing at:"31, Netaji Nagar, Kottuli P.O., 
Cahcut, 	. 	 Applicant 

By Advocate Shri Shafik M.A.) 

Vs. 

Union.ôf tndia represented by the 
Secretary, Ministry of Finance, 	.. 	 . 

New Delhi & 2 others. 	 . 	. Respondents 

(By Advocate Shri M.M.Saidu Muhamrn&, ACGSC) 
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OA.384/O: 

Bindu K Katayavkott, 
Inspector of Central Excise. Hqrs. Office 
Calicut. 	 Appficant 

(By Advocate Ms. C.S.Sheeja) 

Vs. 

The Commissioner of Central Excise & Customs, 
Central Revenue Buildings 
l.S.Press Road, Cochin-18 and two cth:. 	Resperrdents 

(By Advocate Mrs. K.Girija, ACGSC) 

OVA. 387/Os: 

Tomy Joseph, 
Superintendent of Central Excise 
Customs Preventive Unit, Thodupuzha 	Applicant 

(By Advocate Shri CSG Nair) 

Vs. 

The Commissioner of Customs(Preventh'e), 
Centri Revenue Buildings 
S.Pres Road, Cochin.I8 and two others. 	Respondents 

(By Ad\;:ocate Mr. Thomas. Mathew NeUirnoottil, ACGSC) 

A.Praveen Kumar, 
Superintendent of Central Excise, 
Head Quarters Adjudication Section, 
Cahcut Commissionerate. 	ApUcant 

(By Advocate Shri P.Rejinark) 

Vs. 

The Commissioner of Central Excise & Gustoms, 
Central Revenue Buildings 
l.S.Press Road, Cochin-18 and two others. 	Respondents 	S  

(By Advocate Mr. Sunil Jose, ACGSC 

The Application having been heard on 9.6.2006 
the Tribunal on the same day delivered the foilowthg: 
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In OA No 389/2006, it is the All India Federation 	I 
• 	. 	

.: 	 • 	: 	. 	 . 	 . 	 : :1 	 . 	 : 	• 	. 

of Central Excise Gazettod Executive Officers Association 
; 	

and two other individuals that have filed the said OA 

irnilarly, 	in yet another OA No 1,310/2006 it is another 
I 	

Association with certain other individual applicants that 
.. 	 . 	 .• 	 • 

have filed the 0 A 	The respective M As filed under Rule 4 
c 	

(5) of the C A T (Procedure) Rules (M A No 466 of 2006 in 	it 

: 	

OA 389 of 2006 and MA No 429/2006 in OA No 310/2006 ) 

are allowed 	For easy reference, the annexures and other 

documents as contained in OA 389 of 2006 are referred to in 
V 	

_Ii 
1 	 this common order 

t1i 

3 	Briefly stated, 	he members of 5 he Applicants' 
I 	 I 

Associations and other individual applicants are all 
~ Ill 

working under Respondent No 2, the Chief dorniuissioner .  of 
• 	 . 	..., 

E.cise and Customs and they are aggrieved 1  by the annual i.  
. 	....................... 	 . 	 . 	 . 	 . 	. 
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4 	The case of the applica1ts is that in regard to 

their transfer (either inter commissionerate or intra 
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, pepartments of Central Boatd of Cxcise and 	Customs 

	

JI 	 37 

According 	to 	the 	said 	guidelines, 'for 	executive I  

	

• ' 
	 p.;: 	 . . 	 . 	

. :  

bfficers the period of stay at one station shouldr 

	

normally be 4 years and 	transfers may be earlier if i 

administrative 	requirements 	or compassionate grounds 

	

so warrant 	Again, 	certain other concessions like 

posting of spouses at the same stations etc 	have 

also 	been 	provided 	in the 	aforesaid 	guidelines 

These 	guidelines 	issued 	by, the 	Board have been L 
Cochin vide 

has been provided 

of in the Commissionerate 

29. 11.1999., 	wherein it 

avoid inconvenIence to officers for reasons 

continuity 	of . 	 fficers 	in a 	charge, annual 
,•, 	

. 

I iI 

• 7• Ii 
I 

I 

eneral 	transfer 	of all 	officers who1 	have completed 

)ther Stations will be done at 

tenure,:.of 	6 year • ;.in Ernakulam 

th3 	end of • 	 t1 	f•i 

	

ain,d. 	4 	years 
• 

in 

U I 	I 
I 	

3 

	

13 	
'•-: 

	

I 	j 
her guideIinsi:. icademic, 1year, 	every yeal 	Certai 	

1 	 . 	 • • 	 .... 

Board's 	guidelines 
.1 

hich go in tandem. with 	the 

have also been 	spelt . ' out in the .. order of the 

Commissioner. 	A lat:itude to the administration has 

	

5, 	
H 

I : 	I 

r 	

r 

I I 	
I 

0S "•4i - 	 • 	 .iI. 	i!i 1k 	•i ; 7$ 

promulgated 

.çt..order dated 

• Ythat " to 

J . 

• 	 0 

• .. I.('.! 
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1 

L 

_q- 

0,14  Iff, 
	( 	![!', ILI 

	

s"O c 	td 	trjL'fuic 4dI 

f 	I 	' 'it' 

	

l4 	 tfrJoimore Commissonerates andI one ' tsepa.ratd 	Prevbntivei 
4 	 I 	 i 	 ¶ 

Unit 	Again, 	in Februaxy, 	2003, 	the" Minisry 
1 	 I 

Finance, Central Board of Excise and1  Customs passed 
4 	 I'i 	 I 

an order 	declaring the Cheief Commissioner as Cadre 
C ) 	 Ic 

	

ll contr 	i ollng c11 , 	Authority 	in 	rqspect 	of, 	all 	the 
• 	 • 	 • 	 •• 	 • 

Commissionerate 	While 	specifying the powers and 

responsibility of the Cadre Controlling Authority, the 

Board, inter alia, prescribed as under - 
II 	 I 

	

• 	2. (C) Mohitoring 	• the 	implementation 	• 	
. 

•; :1•. 	 • . • 	 . of 	the 	Board's 	instructions 	with • 	• 	. 
cv. regard 	to 	transfers 	and 	equitable 

d]str.ibution of manpower and material 	 I t  

resources 	between 	Corrunissionerates 	I 	 l
I Zones, 	 II 4  J 

I 
C)I;C 	 • 	 . 	 • 	 .• 	 • 	 .• 	 • 	 JC 	: • 	Ii • 	• • 	• 	• 	 . 	 ••? 	 C 

	

I 	 1 	CT 	 I 	
C 	 I 	1 j' 	' 	

j1•J 	
4 

3 I 	 It is alsoclarified that in the 
'ft:P 	

.. . • 	 formalities.;. compris1 1 I1g I ho.th 	Comiipnei 	. 	,: i 1  • 10, 

	

j' 	
I4 	

tIli 	
I 	and'T I çhief 	Cormnis sionr s , 	it 	woild 	be 	

C 1 	

r1 	
C ' 

	

; . • 	the... 	Chief 	• CorI).s sioner 	whp. would 	ft 	C ; I  •. .. i... 
•rH 	tIC 	C 	allocate 	and 	post staff 	to 	various 	 4i 

formations including' Commissioners/Chief 	I 
¶ 	Cdrnrissioners ' office 	 Tj 

I 	 ¶)I 	 I 	 1 	 1 	C 	 , 	 I 	
Il 4 1 1 	 II 

	

i 	I 	I 	I 	 I 	
C 	I 	

I 	 I 	 I 	 ¶ 	
I 	

I 	I 	I 	
C 

	

C 	
I 	/i 	II 	 I 	

1 	
4 	 CI ¶ 

	4• 

I April , 	2003 	C 	C discuss i d4 took  
Rl 

between 	the 	official 	and 	staff side 	members 	1n 1  

regard to various issues and 	one of the issus •. 

related 	to 	guidelines 	for 	transfer. 	Annexure A/4 	• 

Ali 

i t 
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I1 	S 	l:3aff 	!ihwev'r, 	l: I i t he 	inte.rvention of 	the# I 

 

r 	' 	) lst 	respondent 	the 	said crcier was 	to be 	l'ept un 
( I 	 ' 

I 	, 	abeyance Ivide' order dated 	
7 10 2005 

. 	 - 	... 	
• 	 . 	 , 	 . ., 	 . 	 .'. 	 . 

1I 	 ! 

p ... 	. : • ; 	• 	on 3rd January, 2006,the rqspondents have,,isued a 	-' 

. . : communication to all the. officials in relation to the 

'.. .. 	
choice station prescribing certain specific dates and a • 	. 

. ; 	
of. the same has been endorsed, inter alia to All 

. 	
. . General Secretaries . of Staff Associations of Cochin 	• 

i . 	. 	. 	Cbmmissioneràte. 	 . 

I . 	 • 	 ,. 	 . 	 . 	 . 	 ', 

... . 	 . 	 . 	
. 1 • 	. 	 . 	 . 	 S 	 . 	 . : 

	 I.. 	•. .. 
. .  

7 	The 	respondent 	No 3, 	the 	Commissioner 	of 

Central Excise and Cu,'oms Cochin Commissionerate had 
S.. 	 . 	 . 	 . .

. 	 S 

: ;.iLsued. the; . irnpUgne 	 . order 	which 
Ii 

	

• 	1 	 . 	. 	 • 	
'. 	 .;. 

+nter_C0mm1s5i0ate 	, and 	intra--Comm1ssiOnerate 	, 
1 	,y...t,s 	 . 	 ••• 	 .: 	 i 	

•: 	 . 	 • 	 . 	 . 

'I 

' 	r 't1ran 5fer 3 	Ofoure, 	th3! 	order was issued with the 
'I 	

4 	 I 	

1j 4 11 	 ' 

' approval of' the Chief Cornnu3sloner of ,Central Excise, 
• 	 •.•r 	 •: 	 •. 	L. 	., 	

• 	
'L 
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,Kerala Zohe, 	Kohi 	' he 	applicant 	Associatior 

'. 	• 	 • 	 • 	•1 	 . 	
:-1 

immediately, peferred a rpresentation dated 12.5.2006 

addressed 	to 	respondent 	No. 4 	followed 	by anot1er 	•• 

:t 	16..5.2006 to the same. addressee. As a • mater 

• 	 • 	• 	 • 

:.4 

• 	• 	:•: 

S .  

1 • 5. 

• 	

•:. 	•• 

• • 
• 	
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(1. 
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:. 

-•• • 3.f• 
AP 

t 

applicai,t 	have 	als 

eferred respective re 	nations forib reconsideration 

their transfers. 	from the same, Calicut 
1 .I Ili 	h:I 	' I 

tommissionerate had al.ddressed a 	bmmunication 

he 	Commissioner, 	Ccritr1 	Excise, 	Cochin, -i  

reference to the transfer orders issued by 

i atter and therein biought out as 	follows - 

jl 

4. 	It is furthexohservqd that in the AGT 
30% (of the workingst rength) of Inspectors, 
37% of Superi-'ntendents, 50% of Senior Tax 
Assistants and 40% of Group D •staff have 
been transferred, which is very high. In a 4 
year tenure criterion,, not moethan. 25% of the 
staff shotLtd be transferred. Any abnormal 
transfer of staff would seriously impair 
administrative effici-ency and we should , to the 
extent feasible, avoid such a situation. 

f 

t( 

wit I 

the 

f 	fact, 	the 
R141i 

14 

,• 	,• 

j?111 E 
Ir 

•,• • 
-. 

If ,•p;'i 1j1r 
I 	•. 	'; 	J 

kv • 

•L 	
F; 

• 	

;• 	I,,.  

I4t•j1 lF 

13 I 

5. 	We have received a large number of 
representations from •officers 	of 	variou$ 
cadres 	requesting for 	retention in 
Commissionerate itself for the reason that the  
tenure of 4 years. ; :pescribed in the transfer 
policy is with respet to a station and not with 
respect to a Cdrnxniss;ionerate and since they have 
not completed thstation tenure of 4 years, 
they are not liabl 	transfer 	Tre is some ..i 
merit in this arurient 	The trarsfer policy 
followed in all thejCommissionerate prescribes 
only station tenur 	ad not Conihissionerate 

I I 	 wise tenure 	If ina1C6mmissionerate there are 
'A 	different stations,rIkiy 	station trure should 

h be taken 	into acurfor considera]ng transfer 
and not t h e totJ 	' 1ibf an office within the 
Cornmissionerate 	TM s I aspect shoWLd be kept 
in mind while effecting transfer and it appears 
in these orders, this fact has not been taken 
into account. 

04.000 ....•• 	..•.•. 
V. 

7. 	It is further seen that there are a number 
of lady officers who have been transferred from 

.1 

\ 

if 

I; 

I! 
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i 	. 

$ 	
. 
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;Ili, r  

I3c1l 

: 	• 	 , 	.. 	 • 	 , 

Calicut ' to oth 	 erates. 	i[he general . 
4 tit 1 :i1[ 	policy 	of 	GTIL 	i 	' i ndia 	it 	to 	have 	 i 

positive 	 k!ifavour of 11ik 1dy officers 	fi P 	tibflJ 
and they have 	 a mor1  jonsiderate  

	

II 	
I 	

way 	than gentlenexi bkiers 	This'I spect also 	' I 

i I 	
I 1 	I'lr" 	ha s 	not 	ta ken 1 	1 'unt 	.i n 	t ran s fer 	'i f1 I 

1I 	I 	I 	order s . 	Even i at!?I 	t Jcibup ' D ' s t1ff 	f a. nd  
tl 

r 	 t I 
	hat more tha b 	1 I 	offi cers have been 

, 

t  I 	1i i i1l1 	transferred out 	 Commissionrate 	On 
account of this 'r€nuthher of representations 
have been receivedwhici are being fçorwarded to 
your office for. consid,eration 	Unless and until 

I 	 these matters are resolved and a consensus is 
'fl ' 	arrived, it 	ist difficult to implement the AGT 

orders as mentioned above " 	 I 

I 	 3 	
Cl  

The applicants are aggdeved by the transfer 

• order on various groupds such as, the same not. 

being in tune with the general policy: guidelines and 

in addition it has been the case of the applicants 

that as recently as 23.11.2005 the Department of 

Expenditure has emphasised . the transfer. to be kept 

to the min.imum. Para 12 of the said order reads j: 

1' 
as under  

II 	 I 	
i 

"The transfer polesL  and the frequency and the 	' 
periodicity of trapfers of offidials whether 	i 
within 	the 	coun 4ry or overseast 	shall be 

'rHlIVi 	reviewed as frequnt transfers cause avoidable 	' 
I 	 instability, resultilig in inadequat 1  development 	ç 

I 	 of. 	expert1s ' Hh cand , 	gra5p' 3 	of 	the 	I.t 
t'I i4 	responsibi1ities, 	I 	besides 	sulting 	in 	. 

avoidable 	expena.1t.ire 	All 	Ministries, 
Ii 	 includingMinisliy d'f Eiternal Affairs 	shall  

review the 	policies with a view to ensuring 
longer • tenures at posting, 	thereby reducing 
the expenses on ai.lowances and transfers. 



.,. 	 ... 	 ..,,.... 	 , , 

On 31;5.2006 	when the cases were listed for 

consideration, 	while granting time to the learned 

counsel for the respondents to seek iistructions, 

the impugned order dated 11.5.2006 	was directed to 

be stayed till the next date of hearing. 	Since 

mala fide has been alleged , 	notice also was sent 

to 	respondents 	4 	and 	5 	in 	their 	individual 

capacities. 

The respondents have filed an M.A. for vacation of 

the interim stay granted. However, xx the case was to be 

• 	 heard finally, subject to certain clarifications sought by 

the Bench relating to the interpretation of. para 2 

(c) and 3 of order dated 16-11-2003 (Annexure A-li). A 

counter contesting the O.A. has also been filed by 

the respondents. In the said co'unter the respondents 

have submitted • that this year the cornpetent 

• authority has decided to transfer the Superintendent 

who have completed 5 years in a Commissionerate 

rather than a station. Other submissions such as 

• 	 guidelines issued 	are not mandatory and hence, the 	• 

same be not strictly followed etc. have also been 

made in the counter. • 

• - .. 	11. 	Arguments, were heard and documents perused. 



. 	•"? 

Certain preliminary objections have been raised in 

respect of non recognition of the Association and it was 

submitted 
I on behalf of respondents that the Pssociations 

have no locus standi. 	The, learned counsel for the 

applicants however, submitted that the A.T. Act nowhere 

prescribes that the association which takes up a class 

action should be recognised. 	This, objection need not 

dilate us as apart from the fact that the A.T. Act has 

nowhere stated that the Associations should be recognised, 

in the instant case the very circular dated 03-01-2006 

having been endorsed to the Applicant Association, the 

respondents cannot be permitted to raise this objection. 

The other procedural requirement relating to the authority' 

which would prosecute the case on behalf of the Association 

does stand fulfilled in this case. 	Hence, the objection 

raised by ,the respondents in this regard is rejected. 

The learned coi.insel 	f or 	the 	applicant 

submitted 	that the, impugned transfer order suffers from 

the following inherent legal infirmity:- 

The same has not been passed by the Competent 

Authority. 

The Chief Commissioner has not applied his 



mind in passing the transfer of order. 

Even if the Chief Commissioner has passed 

this order, or the order otherwise is held 

to have been 	passed by 	the Competent 

authority, 	the same: is violative of the 

order dated 	16-01-2003 (Annexure 

inasmuch as 	per para 2(c) 	the Chief 

Commissioner has th power only to monitor 

the - 	i.mpleinentation 	Of the Bord's 

£nstructions with regard to transfer. 

The act of respondents No. 4 and 5 (i.e. 

the Chief Commissioner and Commissioner, 
It 

Cochin) smacks of malafide. 

14 , . 	Per contra the counsel- for the respondents 

submitted that there can be no indefeasible right as held 

by the Apex Court in respect of Transfer -- and that 

guidelines, which stipulate four years in a station need 

- not be followed as the same are not statutory in cha±acter 

- - and hence are not - mandatory to follow. As regardâ the 

issue - of the inter commissionerate Transfer by the 

Commissioner, it has been submitted that the sarne'w.aS with 

the specific approval of the Chief Commissioner and as such, 

;,,j 'issue by the Commissioner cannot be held invalid. 	As - 



• 

• 	

.• 	 •• 

regards malafide, the respondents' counsel argued that in 

transfer involving hundreds of individuals, there is 

question of malafide. 

15. 	The limited scope of ludicial review on transfer is 

well settled. 	Right from E.P. Royappa vs State of Tamil 

Nadu (1974 (4) SCC 3), till the latest iudgment of Kendriya 

Vidyalaya Sangathan v. Damodar Prasad Pande7,(2004) 12 ScC299, the 

apex Court has struck a symphonic qound which in nutshell, 

as reflected in the above case of Damodar Prasad Pandey, as 

under:- 

'4. Transfer which is an incidence of service is not to be interfered 
with by courts unless it is shown to be clearly arbitrary or visited by 
ma/a fide or infraction of any prescribed norms of principles iöveming 
the transfer (see Abani Kanta Ray v. State of Orissa1995 Supp (4) 
5CC 169) . Unless the order of transfer is visited by mala tide or is 
made in violation of operative guidelines, the court cannot interfere 
with it (see Union of India v. S.L. Abbas (1993) 4 SCC 357). Who 
should be transferred and posted where is a matter for the 
administrative authority to decide. Unless the order of transfer is 
vitiated by ma/a fides or is made in violation of any operative 
guidelines or rules the courts should not ordinarily interfere, with it. In 
Union of India v. Janardhan Debanath (2004) 4 5CC 245 it was 
observed as follows: (SCC p.250, para 9) 

"No govemmeht servant or employee of a public undertaki1g 
has any legal dgt to be posted forever at any one particuar 
place or place of his choice since transfer of a particular 
employee appointed to the class or category of transferal!1e 
posts from one place to another is not only an incident, but. a 
condition of service, necessary too 

in6n1ess
blic  interest and 

efficiency in the public administration.  an order of 
transfer is shown to be an outcome of ma/a fide exercise or 
stated to be in violation of statutory provisions prohibiting any 
such transfer, the courts or the tribunals normally cannot 
interfere with such orders as a matter of routine, as though tley 
were the appellate authorities substituting their own decision for 
that of the employer/management, as against such orders 
passed in the interest of administrative exigencies of the servke 
concerned. This position was highlighted by this Court in 
National Hydroelectric Power Corpn, Ltd. v. Shri 8hag¼1an 



(2001) 8 SCC 574" 

16. 	Again, in the case of State of U.P. v. Gobardb.an  

La.L, (2004) 11 SCC 402, 
1
the Apex Court has held as under:- 

7. It is too late in the .day for anygovernment servant to contend 
that once appointed or posted in a particular place or position, he 
should continue in such place or position as long as he desires. 
Transfer of an employee is not only an incident inherent in the terms 
of appointment but also implicit as an essential condition of seivice in 
the absence of any specific indication to the contra, in the law 
governing or conditions of se,vice. Unless the order of tiansfer is 
shown to be an outcome of a ma/a fide exercise of power or violative 
of any statutoiy pro vision (an Act or rule) or passed by an authority. 
not competent to do so, an order of transfer cannot lightly be 
interfered with as a matter of course ox routine for any or every type 
of grievance sought to be made. Even administrative guidelines for 
regulating transfers or containing transfer policies at best may afford 
an opportunity to the officer or servant concerned to approach their 

. . higher authorities for redress but cannot have the consequence of 
depriving or denying the competent authority to transfer a particular 
officer/servant to any place in public interest and as is found. 
necessitated by exigencies of service as long as the official status is 
not affected adversely and there is no infraction of any career 

.2  prospects such as seniority, scale of pay and secured emoluments 
This Court has often reiterated that the order of transfer made even in 
transgression of administrative guidellnes cannot also be interfered: 
with, as they do not confer any legally enforceable rights, unless, as 
noticed supra, shown to . be Vitiated by ma/a fides or is made in 
violation of any statutory provision. 

17 	The case of the applicsnts, as such is required to 

b& considered in the light of the aforesaid judgments and 

the facts of the case. 

18. 	Admittedly there is no statutory transfer policy. 

As such, it is only the guidelines that are to govern the 

transfers of, the applicants. 	A three iudges' Bench 

constituted by Hon'ble Mr. Justice V.N. IKhare, CJI, Justice 
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S.B. Sinha and Justice Dr. A4. Lakshmanan has observed in 

the case of BiwLesh Tanwa.r v. State of Haryana, (2003) 5 

604 as under:- 

47. It is also well settled that in the absence of rules govern 
seniority an executWe order may be issued to fill up the gap. Only in 
absence of a rule or executive instructions, the court may have 
evolve a fair and just principle which could be applied in the facts 
circumstances of the case. 

The above may be borrowed in the present case as 

well as there is no statutory orderk on transfer. Again, in 

the case of State of U.P. v. Ashok Kurnar Saxena, (1998) 3 

SCC 303 the Apex Court has held as under:-. 

In N.K. Singh v. Union of India (1994) 6 SCC 98 this Court held 
that interference by judicial review is justified only in cases of mala 
f/des or in fraction of any professed norms or principles 
(Emphasis supplied) 

Thus, when the guidelines as contained in the 194 

order of the Board of Excise and Customs are the professed 

norms, it has to be seen whether the same have been 

violated. 

The counsel for the respondents has submitted that 

the Chief Commissioner is competent to design his policy on 

transfer keeping in view the ground realities occurring in 

the State. 	The counsel for the applicant, on the other 

hand stated that there is absolutely no power vested with 

the Chief Commissioner in this regard, as, under the 
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provisions of para 2(c) of order dated 16-1-2003 (Annexure 

A-li) all that he could do is only to monitor the 

implementation of the Board's Instructions with regard to 

transfer. There is substance in the submissions made by 

the learned counsel for the applicants. The Board having 

prescribed some norms and thesame having been implemented 

in the past, and on the basis of the same when the 

discussion between the JCM members and the administration 

has been held and consensus arrived at vide Annexure A-4, 

the Chief Commjssjonefcannot, in our opinion, design his own 

policy of transfer in such a way that the same frustrates 

the norms prescribed by the superior authority, i.e. the 

Board. Again, when for the entire country one transfer 

policy subsists, the Chief Commissioner cannot have a 

separate transfer policy for his zone. As a mater of fact, 

according to the applicant's counsel, even in regard to the 

five years in the same commissionerate, the same has not 

been followed inasmuch as persons with less than 2 months' 

service in a Commissionerate have been shifted by the 

impugned order. Again, when the Trivandrum Commissionerate 

had been constituted only in 2003, there is no question of 

persons therein having put in five years commissionerate 

seniority. As such, we are inclined to accept the 

submissions made by the applicant's counsel. 
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In our opinion, there is a rationale in prescribing 

a period as "station seniority". In the case of B. 

Varadha Rao v. State of Karnataka, (1986) 4 SCC 131, at 

page 135 the Apex Court has held as under:- 

6. One cannot but deprecate that frequent, unscheduled and: 
unreasonable transfers can uproot a family, cause irreparable harm to 
a government servant and drWe him to desperation. It disrupts the 
education of his children and leads to numerous other complications 
and problems and results in hardship and demorailsation. It therefore 
follows that the policy of transfer should be reasonable and fair and 
should apply to everybody equally. But, at the same time, it cannot 
be forgotten that so far as superior or more responsible posts are 
concerned, continued posting at one station or in one department of 
the government is not conducWe to good administration. It creates 
vested interest and therefore we find that even from the British times 
the general policy has been to restrict the period of posting for a 
definite period." 

The learned counsel for the applicants submitted 

that the transfer is completely in violation of the 

instructions of the Finance Ministry as extracted above and 

this transfer would cost to the exchequer a stupendous 

amount of Rs 2 Crores which perhaps would not be allowed by 

the Ministry of Finance. 	It is not for this Tribunal to 

delve on this issue as if there is any objection from the 

Ministry of Finance, it is for the authority which effected 

the transfer entailing such expenditure to explain. Hence, 

we are not entering into this aspect while dealing with the 

case of the applicants. 

Next point urged on behalf of the applicants is 



malafide. 	Though specific act of rnalafide has been 

levelled against any one by the applicants, it has been 

submitted that right from the day the 

had taken over charge of Kerala zo 

reflect the extent of use of power in 

The counsel for the respondents on the 

that there is no question of .malfide 

order is for more than 100 individual. 

Chief Commissioner 

e, his acts would 

an irrational way. 

other hand submits 

when the transfer 

Thus, the question 

here is whether the act of the Chief Commissioner is 

accentuated by malafide or not. It is worth referring to 

the exact scope and ambit of the term 'tmalafide in 

jurisprudence of power. In the case of State of Punjab V. 

Gu.rdial Singh, (1990) 2 SCC 471, at page 475 the Apex Court 

has held as under:- 

9. The question, then, is what is ma/a fides in the jurisprudence of 
power? Legal malice is gibberish unless juristic clarity keeps it 
separate from the popular concept of personal vice. Pithily put, bad 
faith which invalidates the exercise of power - sometimes called 
colourable exercise or fraud on power and oftentimes overlaps 
motives, passions and satisfactions - is the attainment of ends 
beyond the sanctioned purposes of power by simulation or pretension 
of gaining a legitimate goal. If the use of the power is for the 
fulfilment of a legitimate object the actuation or catalysation by malice 
is not legicidal. The action is bad where the true object is to reach an 
end different from the one for which the power is entrusted, goaded 
by extraneous considerations, good or bad, but irrelevant to the 
entrustment. When the custodian of power is influenced in its exercise 
by considerations outside those for promotion of which the power is 
vested the court calls it a co/ourable exercise and is undeceived by 
illusion. In a broad, blurred sense, Benjamin Disraeli was not off the 
mark even in law when he stated: "I repeat... that all power is a 
trust - that we are accountable for its exercise - that, from the 
people, and for the people, all springs, and all must exist' Fraud on 
power voids the order if it is not exercised bona fide fOr the end 
designed. Fraud in this context is not equal to moral turpitude and 

11 



embraces all cases in which the action impugned is to effect some 
object which is beyond the purpose and intent of the power, whethe) 
this be ma/ice-laden or even benign. If the purpose is corrupt the 
resultant act is bad. If considerations, foreign to the scope of the 
power or extraneous to the statute, enter the verdict or impel the  
action, ma/a fides or fraud on power vitiates the acquisition or other 
official act." 

The presence of malafide 	in the action on the 

part of the Chief Commissioner has to be viewed in the 

light of the above. However, for the decisions as herein 

being stated, we are not entering iinto this controversy. 

The counsel for the applicant submits that justice. 

would be met if the applicants are permitted to pen a 

representation to the higher authority (i.e. the Secretary, 

Ministry of Finance) who would take into account all the 

aspect and arrive at a just conclusion in regard to the 

transfer of the applicants and till such time the decision 

of the highest authority is communicated, the status-quo 

order may continue. 	The counsel for the respondents, 

however, submits that the case be decided on merit. 

We have given our anxious consideration to the 

submissions made by the both the parties. 	We have also 

expressed our views as to how far the Chief Commissioner 

framing his own policy which substantially varies from the 

one taken by the higher authQrity i.e. the Board of Excise 

I 
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and customs in one of the paragraphs above. The aspect of 

financial implication is not touched by us. So is the case 

with regard to malafide. For, when the Board's 

instructions are to cover the entire peninsula, when the 

powers to the Chief Commissioner as contained in Annexure 

A-il order confines to monitoring the implementation of 

Board's instructions in regardttransfer, whether any 

malafide exists or not, whether the exchequer permits the 

extent- of expenditure or not, whether such an order if 

passed by •other Chief Commissioners would result in chaos, 

etc., would better be analyzed and a lust decision arrived 

at by the higher authority i.e. either the Board or the 

Secretary, Ministry of Finance. As the Board of Excise and 

Custom has not been arrayed as respondents in these OAs, it 

is felt that the matter be appropriately dealt with by the 

Secretary, Ministry of Finance, Department of Revenue, New 

Delhi who has been impleaded as respondent No. 1 to deal 

with the entire issue for which purpose, the Associations 

who are applicants before us may pen representations within 

a specific period. They may, in that representation, give 

specifically, a3tO which of the individuals in the transfer 

order they represent. Of course, the Secretary, Ministry 

of Finance may 'ie1l arrange consideration, of such 

representation at an appropriate level, either of the Board 

or even other Chief Commissioners (other than respondent 

U 
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No. , here) and till such time the decision is arrived a 

and communicated, the transfer order he not given effect to 

in respect of those whose names figure in the list of 

individuals represented by the Associations. Those who 

abide by the transfer and want to join the new place o 

posting may beallowed to join. In a situation where ne 

person moves to a particular place, and the one who has to 

move from that place happens to he one agitating against 

the transfer, the authorities qay adjust the transferred 

individuaL within the same Commissionerate till the 

disposal by the Secretary of the representations of he 

Association. 

In some cases the individuals who have been ased 

to move from one place to another, have represented that 

while they are prepared to move from the earlier place of 

posting, their posting he to some other place and not the 

one where they have been posted. It is for the respondents 

to consider this aspect also, after the decision of the 

Secretary, Ministry of Finance, communicated his decision 

In the conspectus of the above, the OAs are 

disposed of with a direction to the Applicants' Association 

(in OA 310/06 and 389/06) to submit a fresh representation 

on behalf of various individuals whom they are representing 
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(whose names should figure in as a separate list in the 

representation) within a period of ten days from the date 

of communication of this order addressed to the Secretary, 

Ministry of Finance, Department of Revenue, with copy to 

the Board of Excise and Custom and on receipt the 

Secretary, Ministry of Finance may consider the same 

keeping in view the observations of this Tribunal as 

contained above, Board's instructions, the powers vested 

with the Chief Conunissioner and if they so desire, the 

measure of austerity as advised in the order dated 23-11-

2005 as extracted in one of the paragraphs above and 

communicate the decision to the Chief Commissioner of 

Excise and Customs, Cochin within a period of four weeks 

from the date receIpt of the representation. Till such 

time, respondents shall allow the applicants to the OAs to 

function in their respective places of posting as they 

stood before passing of the impugned order. 

No costs. 
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