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Mr. ﬂ.K.Anuar B abu | Applicant (s) | .

& Mr. M.R.Rajendran Nair

Advocate for the Applicant (s)

Versus

Union of India (secretary,
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and 2 othsars, :

Respondent (é)

Mr. N.N.Sugunepalan Advocate for the Respondent (s)
CORAM: |

The Hon'ble Mr: N.V.,Krishnan, Administrative Member

The Hon'ble Mr. Ne.Dharmadan, Judicial Member

.Whether Reporters of local papers may be allowed to see the Judgement?
To be referred to the Reporter or not? ¥

Whether their Lordships wish to see the fair copy of the. Judgement? >
To be circulated to ail Benches of the Tribunal?
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JUDGEMENT

S.V.Krishnan; Adﬁinistrative fMember

The applicant is aggrieved by the nun-consideration
of -his claim for selection as Technician for the year
1989 by the General Manager, Telecommunications, Kannur,
the 3rd respondent, He has 1;heref‘ore sought the following
reliefs: o

n(i) To direct the 3rd respondent to consider the
application submitted by the applicent for
selection as technician for the year 1989 in
accord ance with law, include him in the select list
of candidate's, deguteihim for training and to
sppoint him in his turn.

(1i) Grant such other reliefs as may be prayed for
and the Tribunal may deem fit to grant.®
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2. The facts of the case leading to the epplication

can be briefly ¢ stated.

2.1 The app}icant submitted to the 3rd respondent the
Annexure-l application for recruitment as Technician

for the year 1989 in respense to a notice issued in

this behalf on 24.7.89 in the Indian Express. A copy

of the notice has not been proJLcad. 1t is alleged that
the notice stipulatéd, among aether things, "that the
applican'ts must have registered in an 'Employ'ment
Exchange within the recruitment units for which they
applied and that their registration must be current."
The applicant contends that this stipulation is unconsti-
tutional. Therefore. he submiﬁﬁed the Annexure-]
application to the 3rd respondent though he had a regi-

stration only with the Employwent Exchange in Ernakulam

2.2 Annexurs=I1 is the result of the selection to the
post of Technictens for 1989 made by the Selection
Committee on 28.12.90.. The aggfegata percentageAef @arks
secured by him is claimed to be 74.6%. He points out
that this is higher than thé aggregate marks secured

by the candidates seiected, except those at S.No. 1 to 8
of the list published as Annexuie-Il. ’It is ssen from
the extracts of asggregate warks given in Ann.II1 that
candidates at S.Ne. 12 and below have secured less marks
than the applicanf. Theretore, the applivant ajlleges
that his spplication was not considered at all on the
ground that he had no registration with the Employment

Exchange within the recruiting unit, viz, Kannur,
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2.3 It is stated that ths applicant challenged the
résfriction-regarding registration in the employment
exchangé in the recruitment unit in OA 670/89 which was
disposed of by judgement dated 27.9.90, holding that

this, stipulation is unconstitutional. That judgement

e

was houwever recalled, -+ after hearing 3 review appli-

cqtions and later, the DA itseif was closed on 18.10.90

as it was not pressed by the epplicant.

2.4 Ewrthptifadﬁhismdecision; Government have issued

the Annexure=111 instruction dated Z,1.91 clarifying that

registration uith'anyvof the Employment Exchanges in the
territorial jurisdiction of the'wholevatate is a sufficient

pre-condition for determining eligibility fer récruitmamt.

265 The applicant has also another grievance relating
to the manner in which the candidate is chosen by selection

which is referred to in ground B in suppert of the

- application. He cgntends that the selection should be

based only on the marks given in the final yaaé of the
Diploma course as m;s done in Thiruvalla and Calicut
Divisiens in respect of this examinétioh:eﬁd not on the
basis of the aggregate marks in the three years of the
Biploma course,

3. 2 The respondents have filed a detailed reply.

They claim that the applicant cennot agitate the matter

regarding the constitutionality of the wand atory require=-
ment relating to registration in the Employment Exchange
in the recruitment unit.v They contené that after 0A 670/89
Qas clesed as not pressed by the spplicant, he.c;nmat

raise this issue neu; On merits, it is submitted that

. in response to the original notice dated 24,.7,.89 the

W

applivc'aﬂt had sent his application for selection to
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Triandrum, Kottayam & Cannanore SSAs, bssides Ernakulam
where he had his employment registration in the Employ-
ment Exchange. He was, therefore, considered for
sqlection in Ernakulam Division but was not selected.
After the OA 670/89 uas finally disposed of, the results
of the selection in Kannur Division were finalised on
28th December 1990 vide Annexure=II. Other.: than the
spplicant, there were 94 other persons who also did

not have employment exchangé registration in Kannur

and their applications were also not considered on the
basis of instructions which have not been set aside for
any reason, It is submitted tpat the Annexure=]II

instructions are applicable prospectively.

4. We have carefully gone through ths record and
heard the counsel on both sides, UWe notice that

OA 670/89 is being relied by both sides for their
respective contentions, None has howsver filed copies
of the judgements in that case, Hence we have referred

to the case record of OA 670/89.

5. We notice that i OA 670/89 ths impugned
notice issued by the Kannur Telecommunication Office
on 24.7.89 ( Annexure-1) was impugned and the following

three important reliefs were sought:

(1) To declare that the condition that the
- applicants should have current registration
with the employment exchangs in the unit
of recruitment for selsction te the pos t-
of technicians is ultra vires the rales
and unconstitutional as violative of
Articles 14 and 16 of the Constitution of

1

Inmia.”
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(ii) To declare that the method of selection
adopted by the 3rd respondent to select
the candidates on tne basis of total marks
in the 1st, 2nd and 3rd ye ar of the course
of study is uitra vires the rules and to
direct the respondsnts to select the
candidates on the basis of the marks in
the FinalAexamination, i.e, the marks
reckoned for the award of diploma for
appointment as technicians. |

(iii) Declare that the selsction and appointment
of technicians on the basis of different
recruitment units in a circle is ultra
vires the rules and unconstitutional as
violative of Articles 14 and 16 and to
diiect the respondents to make selection
to the post of technicians on the basis
of circlewise mariﬁs."

The following order was passed om 27.7.90:

" In the result, while upholding the validity
of the method of selection adopted by the third
. respondent teo seiect the candidates on the basis

of total marks in the first, seécond and third
year of the course of study, we declare that
the condition in Annexure-l notification, that
the applicants shoulo have current registration
with the Employment Excinange in the unit of
recruitment for selection to the post of
Technicians is ultra vires of the Recruitment
Rules at Annexure-~Il1 and unconstitutional and
vielative of Articles 14 and 16 of the Consti-
tution of India, UWe turther declare that the
selection and appointment of Technicians on

the basis of different recruitment units in

the cifcle“are also unfra vires the Recruitment
Rules and a&res unconstitutional,"”
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The entire selection process inititted in pursuance
of the impugned notification Annexure-~l was also
struck down and the respondents wsre directed to
recommence the selection process afresh by issuing a

proper notification,

B Howevei, three review applications were filed
(RA 95, 96 and 97/90) to review the aforesaid judgement,

It is not necessary to go into the grounds adduced for

. review, Sufficient tec say that on 18.10,90 the review

petitions were allowed and the earlier order was recalled,
The Bench directed that 0A 670/89 be heard afresh after
impleading the review applicants in RA 95/90 as

additional respondents.

7. On the same day O0A 670/89 was heard afresh
éfter bringing some additional'respoﬂdents on the party
array. It Qas then that the eriginal epplicants
submitted that they did not wish te press the 0OA any
more. Thereupon the Tribupal passed an 6r0erxin the

following terms:
3 .

"The learnsd coumsel for the original applicants
in OA 670/89 Shri MR Rajendran Nair stated that
since the applicahts have already got their
grievances in OA 670/89 substantially redressed
by the method azdopted by the respondents ih:
Thiruvalla and Calicut Divisions in which the
additional respondents who have been imple aded
'now have been selected, he does not with to
press the 0A any more. We have hsard the
learued counsel for ths original respondents

as well as additional respondents. They have
no objection to closing this case. 1In the
circumstances we close this application as not
pressed."
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8. We pause here for a moment to consider the

implication of these orders in 0A 670/89. In so far as

legislation is concernsd, if an Act of Parliament is
first repealsd by anothsr Act of Parliament and later,
thet repealing Act itself is repsaled by a third Act
of Parliament, such.repeal does not automatically revive
the original Act éf Parliament, unless the thifd‘Act
contains specific provisions therafdr, or such revival
has necessarily to be presumed., That analogy will not
apply to a recall of.an original judgement on the basis
of a review application, with the intention ofheaﬁing
the case afresh, That is the situation in OA 670/89,
The'difedtian after review was to rehear the case afresh
after recalling the original judgement, fherefora, the
impugned netification has of necessity to be tresated as
hav1ng been left 1ntact without any change pending the
after review

arlier
Fresh hear;ngé The recall of thgégudgement restored the

case to the position in which it stood befose that order

- was passed,.

’ now
9. That!being the case, if the applicantlyants the

reliefs he ﬁﬁé.prayad for, he should have produced the
notification dated 24.7.89 and impugned the provisions
thareiﬁ relating to\registration in the embloyment exchan-
ges in the recrultment units and those relating to separate
sele;tion for each recruitment unit. Vﬂe‘sheuld also have
asseiled the provision relating to the mthod of selection
i.e. whether aggrégate marks or only marks in the final
year will count, The applicant haqéggtght some directions
but he has pot impugned any notification/rule or imstru-
ction. Therefo:e,vno relief can be granted to him in
respect'of the directions prayed for by him. 1In the

circumstances, we do not Pind it nescessary to c8nsider
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any other issue on merit,including whether, sven
otherwise, the application would stand barred on the

principle of resjudicata,

18, In the circumstances, the application is
dismissed. _
Mo R
(N.Dharmad an) q“’/a’ (N.V.Krishnan)

Member (Judicial) member ( Administrative)



